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Cratrs npucBsiyeHa KOMIJIEKCHOMY TEOPETUKO-NPaBoBOMY AOC/IIKEHHIO aHTPOMNOLEeHTPU3-
My SIK (pyHAaMeHTasIbHOi OCHOBU MpaBoBuX LIHHOCTEH €Bponeslicbkoro Cow3y Ta K/KHYOBOIMo
YUHHMKE TpaHCcpopmaLii cy4acHux npaBonopsiakiB. ¥ poboTi o6rpyHToBaHo, Lo Cy4YacHui eTarn
DO3BUTKY EBPOMNENCHKOI IHTErpauii xapakTepu3y€eTbCs NeEPEXOAOM Bif IHCTUTYL|iIFIHO-EKOHOMIYHOI
MoAesni 40 aKkcionoriyHoi napagnrmu, Ae Jr4uHa, il rigHiCTb Ta OCHOBOIMOJIOXHI rpasa CTarTh
LEHTPasIbHUM KPUTEPIEM JNIEriTUMHOCTI HagHAauioHaabHOro rpasa. ABTopamMu rpoaHasi3oBaHo
€BOJIILII0 YCTaHOBYMNX AOKYMeEHTIB €Bporekicbkoro Coto3y — Biff Pumcbkux gorosopis A0 Jlica-
6OHCbKOro 40roBopy, Lo A03BOJINI0 BUSIBUTH ANHAMIKY HOPMaTUBHOIO 3aKpinieHHs ryMaHic-
TUYHUX igeasliB.

OcobmBa yBara npuainissiETbCs MopPiBHSA/IbHOMY aHasnizy KOHCTUTYLIINHOro 40CBiay AepXXaB-4yje-
HiB (®paHuii, ITanii, Himeyyunn, lNonbuwi) ta LBedyapii. PO3KpUTO 3MICT AOKTPUHN <KOHCTUTY-
UIMHOT IAEHTUYHOCTI» Ha NpuKAaai pilueHb ®egepasibHoro KOHCTUTYLIVIHOro cyay HimeuunHu, sKi
BCTaHOBJIIOKOTh «apPaHTit0 BIYHOCTI» /151 aHTPOMNOLEHTPUYHUX LIHHOCTEHN. [OCNIAXKEHO MEXAHI3-
My BI/IMBY MpaBoBuX LiHHOCTeN €Bponesicbkoro Cor3y Ha HauioOHasbHIi nNpaBoBi cucTteMu dyepes
NpuHUMIN npumary, npsaMoi 4il Ta €Bposiosi/ibHOI iHTepripeTadil.

Y KOHTEKCTi €BpOIHTErpaLifiHnX rnparHeHb YKpaiHn akLEeHTOBaHO Ha HEO6XiAHOCTI riinbmnHHOI
MoZepHi3auii BiTYM3HSIHOro rpaBornopsaky. ocsia Nonbiyi BU3HAYEHO 5IK Haubifbll pesieBaHT-
HUI 4719 YKpaiHCbKOI npakTuku agantayii acquis communautaire. OKpeMo poO3r/isiHyTO BUK/IN-
Kn 4715 peani3ayii npuHUnmy TO/1IEPAHTHOCTI Ta 3axUCTy Mpas JIANHU B YMOBax BOEHHOIMo cra-
Hy, WO rnoTpebye po3pobieHHS KOHUENLIi «3axuleHoi 4eMoKpaTii». 3pob/1eHO BUCHOBOK, L0
AHTPOINOLUEHTPUYHA TpaHcpopmaliss € He aunle BUMOrow BCTyny A0 €sponesicbkoro Corosy,
a 1 06°EKTMBHUM poLECOM rapMOHi3aLii HalioHabHOro npasa 3 yHiBepcasabHUMKU CTaHAapTammu
CBITOBOI UuBinizayii.

KnroyoBi cnoBa: aHTPOroyeHTpu3sM, rnpasoBi UiHHOCTI €C, JlicabOHCbKMit [OroBip, KOHCTU-
TyUifiHa [eHTUYHICTb, TpaHcGopMaLlis npaBonopsaKky, J0ACbKa rifHICTb, BEPXOBEHCTBO pasa,
€BpornevicbKa iHTerpayisi, acquis communautaire, cyAoBa nNpakTnka, KOHCTUTYUIVIHWI KOHTPO/Ib,
rnpasa JranNHM.
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Arabadzhy Natalia, Ivasiuk Vasyl. Anthropocentrism of EU legal values as
a factor in the transformation of the modern legal system

The article is devoted to a comprehensive theoretical and legal study of anthropocentrism
as the fundamental basis of the legal values of the European Union and a key factor in
the transformation of modern legal orders. The paper substantiates that the current stage
of European integration is characterized by a transition from an institutional and economic
model to an axiological paradigm, where the human being, human dignity, and fundamental
rights become the central criteria for the legitimacy of supranational law. The authors analyze
the evolution of the EU founding documents — from the Treaties of Rome to the Treaty of Lisbon,
which allowed for identifying the dynamics of the normative consolidation of humanistic ideals.

Particular attention is paid to a comparative analysis of the constitutional experience
of member states (France, Italy, Germany, Poland) and Switzerland. The content of the doctrine
of “constitutional identity” is revealed through the example of the decisions of the Federal
Constitutional Court of Germany, which establish an “eternity guarantee” for anthropocentric
values. The mechanisms of the influence of EU legal values on national legal systems through
the principles of primacy, direct effect, and Euro-loyal interpretation are investigated.

In the context of Ukraine’s European integration aspirations, the emphasis is placed on the need
for a profound modernization of the national legal order. Poland’s experience is identified as
the most relevant for the Ukrainian practice of adapting the acquis communautaire. The challenges
for the implementation of the principle of tolerance and the protection of human rights under
martial law are separately considered, which requires the development of the concept of "militant
democracy”. It is concluded that anthropocentric transformation is not only a requirement for EU
accession but also an objective process of harmonizing national law with the universal standards
of world civilization.

Key words: anthropocentrism, EU legal values, Treaty of Lisbon, constitutional identity,
transformation of legal order, human dignity, rule of law, European integration, acquis

communautaire, judicial practice, constitutional review, human rights.

AktyanbHictb TeMM. CTaHOBMEHHS
CYBEpEeHHOI  YKpaiHCbKOI  AepXaBu  Ha
noyaTtky 90-x pp. XX CT. O3HaMeHyBanocs
BMOOPOM €BpOiHTErpauiHoro Kypcy sk npi-
OpPUTETHOrO HanpsaAMy MiKHapoAHOI Aiasb-
HOCTI Ta npaBoBoro pedopMyBsaHHS. Npouec
HabNMXKEHHS BITYM3HSAHOIMO 3aKOHOAABCTBA
Ao acquis €C, nonpu CBOK BCEOCSXKHICTb,
XapakTepu3yBaBCqd  MNpPUPOAHOK  3yYMOB-
NeHicTio. Lle MOSACHIETbCA MeHETUYHOR
€OHICTI0O YKpaiHCbKOI Ta 3aranbHOEBponen-
CbKOI NpaBOBUX KYy/bTyp. ICTOpUYHMIN BHe-
COK YKpaiHCbKMX MPaBHUKIB i rPOMaACbKNX
fisdiB y opMyBaHHS €BpPONEncbKoro npa-
BOBOIr0 AMCKYPCY NiATBEPAXYE HANEXHICTb
YKpaiHn 40 CnifibHOI LiHHICHOT Ta HOpMaTuUB-
HOI MaTpuui EBPONENCHLKOI LMBiNi3auii.

TpaHcdopMauis HauioHanbHOro Npasono-
paaKy YkpaiHu BiabyBaeTbcsa B ymoBax 6e3-
npeuefeHTHUX 3arpo3 AepXXaBHin He3anex-
HOCTi, WO He nepewwKoaXaE AOTPUMAHHIO
AepXaBotko NpUHUKNIB Mi>)KHapOA4HOro
npaea. lpiopuUTeTHICTb peanizauii eBpoiHTe-
rpauiMHoOro BeKTOpa, MiaATBepAXeHa OoTpu-
MaHHSAM CTaTyCy JAepXaBW - KaHOMOATKU
Ha 4yneHcTtBo B €EC, notpebye HeBiaknagHoi
ajanTtauii  BHYTPIWHLOrO 3aKOHOAABCTBA
[0 acquis communautaire. MoToyHMn eTan

AEepXXaBOTBOPEHHSA CTaBUTb MNepes YynoBHO-
BaXXeHUMKN Ccyb6’eKTaMM HU3KY CTpaTeriyHmx
3aBAaHb: Bif OHOBJIEHHS HOpPMaTMBHO-MNpa-
BoBoro 6asucy HauioHanbHoOi 6e3neku A0
po3pobneHHa NpaBOBUX MeXaHi3MiB nicns-
BOEHHOI BiabyAoBM Ta NiABULLEHHS PiBHS
NpaBOCBiIAOMOCTiI CycnifibCTBa.

AHaniz pocnip)xeHHA. B yKpaiHCbKiIN
IOPUAMYHIN  Hayui AOCNIAXEHHS BNNUBY
€EBPOMENCbKNX LIHHOCTEN Ha HauiOHaNbHWUM
npasBonopsfok Habyno ocobnmneoi rocTpoTu
B KOHTEKCTi Cy4YaCHUX [AepXXaBOTBOPYMX
npoueciB Ta €BpOIHTErpauiiH1MX nparHeHb.
BiTunM3HsaHa AOKTpuHa, npeactaBneHa yH-
AaMmeHTanbHuMu npauyamu C. [onosaToro,
H. OdiweHko n O. CkakyH, noOCniaoBHO
06CTOIE Te3y Npo HeobXigHICTb MoAepHi3a-
LiT YKpaiHCbKOro npaBa Ha 3acagax aHTpo-
MOLEHTPU3MY, WO KOPEJIHETLCA i3 3arajb-
HOEBPOMENCbKNUM BEKTOPOM PO3BUTKY. YUeHi
aKLUEHTYIOTb yBary Ha TOMy, WO peuenuis
npaBoBuX UiHHOCTen €C € He npocTo ¢op-
MasibHUM  HabNMXEHHSM  3aKOHOAABCTBA
(anpokcumaduieto), a ranbokor TpaHcdop-
MaUi€0 B3AEMWUH Y TPUKYTHWUKY JNIOANHE -
CyCninbCTBO — AepxaBa. Cy4yacHi yKpaiHCbKi
AOCNIAHMKM  HTerpytoTb HaabaHHA Takmx
yuyeHux, sk L. Garlicki n Andrads Sajo, ans
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06r'pyHTYBaHHS HOBMX MeXaHi3MiB CyA0BOro
3aXUCTy npaB JIOAMHM, WO BiANOBIAAIOTb
BMMOraM €BpONenCbKOro npaBoKyAbTypPHOroO
npoctopy Ta 3abe3neyyioTb YTBEPAXKEHHS
BEpPXOBEHCTBa NpaBa B yMoBaX rnobanbHUX
BUK/NKIB.

Ha M™ixHapogHoMy piBHI TpaHcdhopMa-
Lis npaBornopsaaky Kpisb NpU3My aHTpono-
LEeHTpU3My cTajsia npeaMeToM r'pyHTOBHOMO
aHanizy B MeXax €EBPOMeMCbKOro KOHCTU-
TyuioHaniamy kiHUua XX - nouyaTky XXI cT.
[2, c. 10]. MposBigHi 3axiaHi npaBo3HaBLUi,
30kpema J.H. Weiler, A. von Bogdandy Ta
K. Lenaerts, o6rpyHTyBanu nepexig Big
CYyTO iHCTUTYyUinHOI Mogeni €EC Ao UiHHICHO
OpIiEHTOBAHOI CUCTEMU, Ae NMoACbKa TMiAHICTb
i dyHOameHTanbHi npaeBa ocobwu BUCTyna-
IOTb OCHOBOMOJIOXXHUM KpUTEpIiEM neritum-
HOCTi HagHauioHaNbHOro npasa. Y npausx
A. Peters, G. de Burca Ta M. Kumm poBo-
OVTbCS, WO aHTPOMOUEHTPUYHI uiHHOCTI €EC
BUKOHYIOTb POJib KaTasizatopa <«KOHCTU-
TYUIMHOI KOHBepreHuii», 3MyLyTb Hauio-
HasbHi MNpaBonopsiAKM adanTyBaTUM BACHI
OOKTPUHM [0 BWUCOKUX CTaHZapTiB Noau-
HoueHTpuaMmy. [ocnigxeHHa N. Walker
i A. Stone Sweet oAaTKOBO NiAKPECOTD,
WO uer BMIMB HE € CYTO HOPMATUBHUM,
a Ma€e rnnbokui akcCionoriyHuim xapakTep,

3MIHIOIOUYM caMy IAEHTUYHICTb €Bponen-
CbKOro npaBoBOro npocropy [12].
[loKTpuHanbHe OCMWUCIEHHSA MpPaBOBUX

LiHHOCTEN B YKpaiHi AEMOHCTPYE iXHIO PyH-
AaMeHTanbHy ponb y TpaHcdopMauii cyyac-
HOro npasonopsanky. [ocnigXXeHHS CyTHic-
HMUX XapaKTepUCTUK akcionoriyHoro 6asuncy
npasa BMXOAUTb 3a MeXi CyTO HpUANYHOro
aHanisy, OXOMJIlE COUIOKYNbTYpPHI Ta noni-
TONOrYHi acnekTn. Baromnin BHecok y ¢op-
MYBaHHSI MeTOoA0/0rii AOCNIAXEHHA UiHHOC-
Tewn, iIXHbOI TUNONOTIi Ta MexaHi3MiB BNNBY
Ha [AepXaBHi iHCTUTYTWM 3pobunam NpoBiAHI
HaykoBUi, 3okpemMa A. KpycsaH, M. CaBuuH,
0. Mapuensik, B. Konitika, O. KpeciH. IxHi
po3pobKkK 3aknagatTb NiArPpYHTS ANs nepe-
OCMWUC/IEHHS HaUiOHaNbHOro 3aKOHO4aBCTBa
Kpi3b MNpu3My €BPONENCbKMX CTaHAapTIB
NOANHOLIEHTPU3MY.

Buknapn OCHOBHOIoO martepiany.
Y cydvacHin opucnpyaeHuii cnoctepiraeTbcs
naopaniam nigxoais Ao Aediniuii Ta TMNO-
norisauii  Kateropin «npaBoBa LiHHICTb»,
«KOHCTUTYLIiNHA UiHHICTb» Ta «couiasbHo-
npaBoBa LUiHHICTb». AKCIONOriYHUI nigxig

AO3BOJISIE PO3rNns4aTy MpaBo He fuwe 9K
perynsiTuBHUM iHCTpyMeHTapiin, a i Sk camo-
CTiHe couianbHe 6naro. Y ubOMy KOHTEKCTI
BaX/IMBO pPO3MEXYBaTU <«UiHHICTb npaBa»
(Moro cycninbHy 3Ha4YywWicTb) | «npa-
BOBI UiHHOCTI» (KOHKpEeTHi iaeann n mexa-
Hi3mMn). OTXe, NpaBoBi LIHHOCTI MOCTalOTb
SIK CYKYMHICTb 3acobiB, WO rapaHTytoTb 6e3-
neky ocobu, 3abe3nevyyloTb BU3HAYEHICTb
il cTaTycy Ta peanizauito cnpasBeaMBOCTI.
dyHaaMeHTanbHi NpUPOAHI NpasBa NIOANHU
Ta AEMOKpaTWU4Hi MNpUHUMOM € A4POM L€l
CUCTEMU, TMEPETBOPIOOYMCL HA  OCHOBHI
npuHuMnu npaea: csoboay, PpiBHICTb, MUP
i 6besneky.

Knacudikauis npaBoBMX LIHHOCTEN 3a
KpuTepisiMm abCTpaKTHOCTI, cneuianisauii Ta
UMBINi3auinHOI NPUHANEXHOCTI BUCBITOE
CKNagHy apxiTeKTypy Cy4yacHOro npasomno-
psaky. OpraHiyHa OBOPEECTPOBICTb LiHHOC-
Ten (iaeann Ta KOMNPOMICK) 3HAXOAUTb CBiM
NposiB Y 3aKpinfieHHi npaB NANHU SK PYyH-
AameHTanbHoro 6asucy, Wo iHTerpye igea-
NICTUYHI KOHUenuii B peanbHin HpUANYHIN
npakTuui. YTBepAXXeHHA npupoaHO-NpaBo-
BOI Mapagurmu, e ueHTpasbHe Micue noci-
0A€ noauHa, i XXUTTS Ta FigHICTb, OeTepMi-
HYE NMpouec KOHBepreHuii pisHMX MpaBoBUX
cucteM. Lle no3Bonsie po3rnsaatm aHTpono-
LEHTPUYHI UIHHOCTI He nuuwe 9K MopasibHi
OpIEHTMPKU, @ SK AIEBMA MeXaHi3M Moaep-
Hi3auii HauioHaNbHMX NpaBoMoOpsaAKiB Ha
3acagax yHisepcanismy.

MpaBoBi UiHHOCTI (cBobopa, npasBono-
psgok, 6esneka) po3rnagatTbCsa  A0CNiA-
HUKaMW $SK CBOEPiIAQHI «yHiBepcanii», wWo
KOHLEHTPYTb Yy cobi HaumBuwi 3806yTKM
NMIOACBKOT  umBinizauii. IxHa 6araTtoBuMip-
HICTb | YHiBepcanbHWIM XapakTep A03BONS-
I0Tb M NpOHM3YyBaTKM BCi cdepun cycninb-
Horo 6yTTs, NEepeTBOPHOYNCL Ha O06'ekTU
CTpaTeriyHnx iHTepeciB ocobu, aepxaBu Ta
MDKHApPOAHMX  IHCTUTYUiN. YCBIiAOM/IEHHS
i4e0noriYyHoi NpuUpoan UMX 4YeCHOT [03BO-
NS€ TpaKTyBatM iX $K couianbHe 6naro,
6e3 SKOoro HeMOX/MBe iCHyYBaHHS cyb’ekTiB
npasa. B aHTponoueHTpPUYHOMY BUMIpi Taki
LiHHOCTI € He npocCTO iaesMKn, a XUTTEBO
BaX/IMBUMN MexaHizmamu, wo 3abesnevy-
I0Tb CTAbINbHICTb | PO3BUTOK SK HaUiOHaNb-
HUX, TaK i rnobanbHMX NpaBoONOPSAKIB.

[JoKTpuHanbHe PO3YMiHHS LiHHOCTI
y npasi [03BONSE TpaKTyBaTW 1 9K KO-
YOBMW MOKA3HMK CMPOMOXHOCTI MpaBoBOi
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cucTeMn  BIANOBIAATM  3arasbHONKOACLKUM
iHTepecaM. LliHHiCHa WwKana BUMipy € rapaH-
ToM 36epexeHHs CyTHOCTIi npasa, 3abes-
neyye Moro posb K 3acoby AOCArHEHHS
couianbHOI cnpaeeanneocTi. be3 3anydeHHs
aKCioNOriyHoro iHCTpyMeHTapito HEMOXMBO
NOBHOLUIHHO PpO3KpUTU cneundiky npaso-
BOi npupoaun, agxe @yHKUii Ta npuHUMIK
npaea HabyBalOTb CBOEI NIOMYHOI 3aBepLue-
HOCTi SiMwWe 4Yyepes Npu3My CUCTEMM LIIHHOC-
TeN, OpPIiEHTOBAHOI Ha 3axuCT npaB i cBobon
NOANHMU.

TpaHcdopmauis  cyvyacHoro  npasono-
pAoKy Ha 3acafjax €BpOMNEencbKoi MpaBo-
BOI Tpaauuii aKkTyanisye pofb ToNepaHT-
HOCTi AK YHiBepcCasnibHOI NpaBOBOi LiHHOCTI.
BoHa BMNpoOBaAXyeETbCS B couianbHe 6yTTa
yepe3 npaBo SK LMBINI30BaHUA perynsatop,
3abe3neyvye KOHCTPYKTUBHY B3aEMOLIO MiX
cyb’ekTaMn MONITUYHMX BIAHOCWUH | 3aXUCT
Bil AWCKPUMIHAUIMHMX NpaKTuK. K npak-
TUYHUA  NPUHUMNO  TONEPaHTHICTb CNpUSE
36epeXeHH0 IAEHTUYHOCTI NIOANHK Y TNo-
6anizoBaHoMy cBiTi. [lpoTe BapToO 3ayBa-
XUTN, WO B yMoBax 36ponHOI arpecii Ta
Ai1 BOEHHOro CTaHy 3acCTOCYBaHHS LbOMo
NPUHUMNY 3a3Ha€ 06'eKTUBHMX OOMeXeHb,
wo notpebye okpemMoro npaBoBOro M eTuy-
HOro aHanisy B Mexax KoHuenuii 3axmeHoi
AeMoKkparil.

BapTo BigMiTUTW, WO AOCMILXKEHHS npa-
BOBOI NpUpOAN Cy4YaCHUX BUKIUKIB NigTBep-
[KYE, WO Nonpu AWHAMIKy couiasibHUX Mpo-
uecis, S4p0 (QyHAAMEHTanbHUX UiHHOCTEWN
3a/INWAETLCA KOHCTAHTHUM. [OHATTS «t04-
CbKa TiAHICTb» Ta «NpaBoO Ha XUTTS» GopMy-
I0Tb aKCiONOriYHMM PYHAAMEHT, AKUW BU3HA-
Ya€E HanpsM pPO3BUTKY NpPaBOBOi LOKTPUHU
[6, c. 177]. NpaBa NOANWHM B LbOMY KOH-
TEKCTi po3rnagatTbCs K popMa NpaKTUYHOI
peanizauii npaBoBUX LiHHOCTEN, WO rImboko
BKOpiHEHI Y MpaBOCBIAOMOCTI Ta KyNnbTypi
cycninbctBa. CyyaCHWM HayKoBW AUCKYpPC
(ikcye cBO€EpigHE KOMMBAHHS <«MasiTHUKa»
MiX AepXXaBHWUM iHTepecoM (LiNiCHICTIO cuc-
TeMun) Ta iHAMBIAyanbHOO cBo60AOK (aHTpO-
NOUEHTPU3MOM). OnTtumanbHa mMoaenb
npaBonopsiaky Bb6ayaeTbCa B CUMHTE3I UMX
OPIEHTMPIB i3 3a/ly4YeHHAM LIMPLIOro LiHHIC-
HOro CrnekTpa - YyHiBepcanbHuUX i rnobanb-
HMX NPaBOBMX LIHHOCTER, Wo 3abe3neyyoTb
€0HICTb CBITOBOro CNiBTOBApPMCTBA.

dyHaaMeHTanbHa  KaTeropia  csoboamn
poO3rNsaAaEeTbCa  SK  akcionoriyHe ocepas
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npaBa, 3yMOBJ/IEHE aAHTPOMOLUEHTPUYHOIO
npuMpoaod NACBKOI 0CobUCTOCTI. Y topu-
ANYHOMY auckypci csoboaa Bigobpaxae
NMpaBOMipHY MOXNMBICTb iHAMBIAA AiATU Ha
BIACHMW pO3CyA Y Mexax NpaBoBOro nons,
peani3youu noTteHuian BiANOBiAaNbHOI
cyb’ekTHOCTI. CaMe yepe3s iHCTUTYyUianisauito
cB060AM SIK HAPDKHOIMO MPUHUKUMNY KOHCTUTY-
uioHanismy Bigbynoca dopMmyBaHHSA cy4ac-
HOro €BPOMNENCHKOro npasonopsaky. BoHa
TpaHcdhopMyBanaca 3 abcTpakTHOro iaeany
B AIi€EBMI MexaHi3M NpaBOBOro po3BUTKY, LWLO
CTPYKTYPYE B3aEMWHM B MeXax MiXHapon-
HMX NPaBOBUX CUCTEM i Cy4YacHUX AeMOKpa-
TUYHUX THCTUTYUIN.

AKcCionoriyHnum BWUMIip iaei Mupy y npas.i
PO3KPUBAETLCA 4epe3 KaTeropito cycnifb-
Horo 6nara, WO AOCSAra€TbCs WASXOM rap-
MOHi3aUii Ta cnpaBeaMBOro BPiBHOBaXXeHHSA
cynepeunmeux iHTepecis. Mup po3rngga-
€ETbCA HE NuWe AK AUNIOMaTUYHWUK CTaTycC
MiXAEepXXaBHUX BiAHOCKH, a SIK SIKICHMIA CTaH
couiyMy, 3a AKOro AeCTPYKTUBHI KOHMNIKTK
[OMalTbCA 4yepe3 npasBoBi  nNpoueaypu.
Y KOHTEKCTi aHTPOMNOLEHTPUYHOI Nnapagmrmu
iaess MUpy CTa€ HeBIA'EMHOIO Big NpUHUKMIB
CnpaBensiMBOCTI Ta MOpPAAKY, adXe Bib-
HUA PO3BUTOK OCOBUCTOCTI MOXNMBUIA NnLLE
B Yyperysib0OBaHOMY cCepefoBMLUi, Ae npaso
BUCTYMA€E rapaHToM COMidapHOCTI Ta Heno-
NyLWeHHS HacuNbCTBa AK 3acoby BUPpILLEHHS
Cnopi..

BapTo HAronocutM Ha iMaHEHTHIN B3a-
EMO3aNeXHOCTi (dyHAAMEHTaNbHUX NpaBo-
BUX UiHHOCTeRn, cepen siknx mup, csoboaa,
cnpasensMBiCTb, NpaBa NIOANHN Ta BepXo-
BEHCTBO NpaBa (POpMYIOTb €AMHUIN aKCioNo-
riYHUM Komnnekc [4, c. 366]. Y cy4yacHoOMy
rnobanizoBaHOMy MPOCTOPi 3HAYYLWiCTb UMX
OPIEHTMPIB € BM3HAYaNIbHOK AN PO3YMiHHSA
npupoan npasBa $K Takoro. Lle 3yMoBnoe
HeobXiAHICTb MEepeoCMUCNEHHA  CYTHICHUX
XapaKTePUCTMK  HauiOHaNbHUX MpaBOBUX
cucteMm, npasonopsaky €C Ta MiXHapoa-
HOro npaBa Kpi3b MPU3MYy TMOPIBHANBLHOIO
NpaBO3HaBCTBA, WO A03BOJIAE BUABUTU YHi-
BepCanbHi anroputMm iXHbOro (YHKLIiOHY-
BaHHA Ta B3aemogaii [5, c. 310].

3a3HayeHa TeopeTMyHa B3aEMoO3anex-
HICTb aKCiONOriYHMUX KaTeropin 3HaxoauTb
CBOE MparMaTuyHe BTINEHHS B IHCTUTYUiN-
Hin apxiTekTypi €Bponencbkoro Coto3y.
Came aHani3 uinen, 3aBAaHb Ta MNPUHUK-
nNiB UbOM0 HaAHALIOHANIbHOrO YTBOPEHHS
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[03BOJISE PO3KPUTK Te, 9K abCTpakTHi ige-
ann TpaHCPOpMYTbCA Y (YHKUIOHaNbHY
KOMMEeTEeHU,it0.

AHani3z uinen, 3aBgaHb Ta MNpPUHUMNIB
6yab-aKoro  MixaepxaBHoro 06’eaHaHHSA
[O3BONSE PO3KPUTUM MOFO0 CYTHICHUI 3MICT
i cneundiky  npeaMeTHO-(YHKUIOHaNb-
HOI KoMneTeHuii. €sponencbkmnin Cotos, K
YHiKanbHe HaAHauioHanbHe iHTerpauinHe
YTBOPEHHS, IPYHTYETLCA HaA CMiSIbHUX aKcCi-
O/IOMYHUX 3acajax, WO AeTepMiHYyTb po3-
BWUTOK aBTOHOMHOI cuctemun npasa €EC.
PeHOMeHN <«EBPOMNENCHLKOI iHTerpauii» Ta
«HaZHaUiOHaNbHOCTI», WO €BOJLiOHyBanu
3 MOMEHTY 3acCHyBaHHS €BPOMNENCbKUX CriB-
TOBapucTB, nocTalTb 6e3npeueneHTHUMMU
ONS  Cy4yacHOro perioHanbHOro npasoro-
pAaaKy. BOHM aKyMynwlOTb iHTENEeKTYyaslbHi
Ta HOpPMaTMBHI HaabaHHS AepXaB-4seHiB,
dopmytoTb  0cobnmMBY  NpaBOCYybH’€EKTHICTb
€C, 94Ka iHTerpye noniTmko-npaBoBi Ta
couianbHO-eKOHOMIYHI CTaHgapTM B €4UHY
uinicHy cucremy [9, c. 90].

EBontouis ycCTaHOBUYMX aKTiB €Bponen-
cbkoro Coto3y Bigobpaxkae npouec yTeep-
KEHHS TYMaHiCTUYHUX igeaniBs K OCHOBM
HaZHaUioOHaNbHOro npaBonopsaKky. Akuwo
PUMCbKMIn  ooOroBip akueHTyBaB YyBary Ha
conigapHOCTi Ta npouBiTaHHI 9K nepeay-
MOBax E€KOHOMIYHOro €AHaHHS, TO €ANHMNI
€BPOMNEnNcbKum akT 1986 p. CyTTEBO pO3LWN-
puB Uen 6asunc, iMNIeMeHTyBaB MOSIOXKEHHS
npo npiopuTeT npas NIOAWHW Ta AEMOKpa-
TUYHMX UiHHOCTen. OcobnmeBe 3Ha4yeHHS
Mano 3akpinnaeHHs csBoboan Ta PiBHOCTI AK
3aCalHN4YMX €efIEMEHTIB EBPONENCHLKOI iaei.
Le 3aknano ¢dyHaameHT Ans nepexoay Bif
«EBPONM PUHKIB» 00 «EBPONMU LIHHOCTEN»,
Ae iHTerpauinHi npouecu po3rnagarnTbCs
Kpi3b MpU3My rapaHTyBaHHSA MiXHapoOAHOI
6e3nekn Ta 3abesneyeHHs rApPMOHIMHOMO
PO3BUTKY NOACLKOI 0COBUCTOCTI.

Hanbinbw BMpasHO aHTPOMOUEHTPUYHWUI
BeKTOop po3BUTKY E€C OKpecsieHoO B MoJo-
XeHHAX  MaacTpuxtcbkoro, AMcTepaam-
cbkoro Ta JlicaboHcbkoro porosopis [14].
MaacCTpUXTCbKMI AOroBip He nuwe nia-
TBEpAMB BiAAAHICTb BEPXOBEHCTBY Mpasa
Ta AeMoKparTii, a W 3aKknaB iHCTUTYUINHI nia-
BaSIMHN EBPOMNENCHKOI iAEHTUYHOCTI 4epe3
3anpoBaZXXEHHA CMiIbHOro rpoMajasHCTBa
Ta KoHuenuii «npoctopy cBoboan, 6e3-
nekn N cnpaBeannsBocTi». Ha ocobnuey
yBary 3acnyrosye JlicaboHCbkMin  poro-
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Bip (2009 p.), KUK 3AIMCHMB <«aKCiono-
riYHWM npopuB», HOPMATMBHO 3aKpinue
y CT. 2 BMYEpNHUIK Nepenik LiHHOCTEN: BiA
nosaru A0 NOACLKOI FMAHOCTI Ta nNpaB MeH-
WWH A0 NApaniaMy n reHAepHoi piBHOCTI.
Bu3HaHHa XapTii ocHOBOMNONOXHMX npaB €C
PiBHOLUIHHOK 3a@ KOPUAUYHOIO CUIOK YCTa-
HOBYMM [0roBOopaM OCTaTOYHO TpaHcdop-
MyBasnio NAMHY 3 06'ekTa €eKOHOMIYHOro
perynBaHHA Ha UeHTpasbHOro cyb6’ekTa
npasonopsaky Coto3y [13].

BusHaHHS NOANHU LeHTpanbHUM
cyb’ektom npasonopsiaky Cow3y dopmye
HOBMIN CTaHAapT, KUK cTae 060B'A3KOBUM
OPIEHTMPOM ANA KpaiH, WO MparHyTb iHTe-
rpauii. Ans YkpaiHW uein npouec iMmnne-
MeHTauii UiHHOCTEM npoMWoOoB WX Big
AeKnapaTMBHOrO BWM3HAHHA [0 KOHKpeT-
HUX 3060B'A3aHb, HabyBwK 0Cco6AMBOI npa-
BOBOI 3HAYyLWOCTi Nicng OTpUMaHHA CTa-
Tycy gepxaBu-kaHgumgatkn y 2022 p. Ue
HaK/lalae Ha BITYM3HSAHY MpPaBOBY CUCTEMY
3060B’A93aHHA WOA0 FNMBMHHOI TpaHcdop-
Mauii Ha 3acagax aHTPOMOUEHTPU3MYy Ta
€BPOMNENCLKOro NPaBoBOro CTaHAApPTY.

Y pocnigXeHHi CUCTEMU LHHOCTEN yKpa-
THCbKOro KOHCTUTyuUioHaniamy A. KpycsH
06rpyHTOBYE MpPIOPUTETHICTb TUX aKCioso-
riYHUX KaTteropin, wo ¢GopMyHOTb TENeoso-
rMYHY OCHOBY KOHCTUTYUIMHUX MPUHUMMIB
[6, c. 218]. Y HaykoBoMy gopobky H. Lan-
Tann Ta HU3KM [HWKUX YYEeHUX MiaTpuMy-
€TbCA aHasNOr4YHUM Niaxia, Ae aHTpPOnoueH-
TpUYHMM 6as3uc - nwanHa Ta ii npaBoBa
cBoboaga — BWM3HAETBLCS LEHTPasbHOK NaH-
KO B i€papXii KOHCTUTYLINHMX UiHHOCTeWN
nopsa i3 AeMOKpaTiEld Ta BEPXOBEHCTBOM
npasa [11, c. 17].

Mg KOHCTUTYUIMHUMW LIHHOCTAMW BapTO
pPO3yMiTU CUCTEMY 3acagHU4yMX MOCTyNaTis.,
AKi POpMYIOTb LIHHICHO-CMUCIIOBE S4pO Mpa-
BOCBIAOMOCTI Ta ny6niyHo-BNagHoi Aisnb-
HocTi. IXHE dyHKUiOHanbHe NpU3HAYEHHS
nonsra€ B 3abe3neyeHHi HACTynHOCTI npa-
BOMOpSiAKY Ta CcTabinbHOCTI NpaBoBOI CUC-
Temn. [JOKTpuHanbHa Knacudikauis A03BONSE
CTPYKTYpPYBaTH Ui LiHHOCTI 3a piBHAMU, SK-OT:

- (DyHOAMEeHTaNbHUI  piBeHb:  YyHiBep-
CaNbHi UiHHOCTI, WO BW3Ha4awTb TUM Mpa-
BOBOI iAeonorii Ta umeinisauinHy npuHanex-
HICTb AepXaBu;

- MOAENbHUM piBEHb: crneundiyHi opieH-
TUPWU, 3yMOBNEHI 06paHOD KOHCTUTYLIMHO
MOZEN/0 NPaBOBOro perystoBaHHS;
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- HOPMATMBHUW PpiBEHb: LIHHOCTI, LWO
06’eEKTUBYIOTBCS 4Yepe3 HauioHalbHY CuUC-
TeMy Axepesn KOHCTUTYUIMHOro npasa;

- IHCTUTYUINHMA  piBeHb: 3acaau, LWo
CTPYKTYPYIOTb KOHCTUTYLiINHMA napa 4epes
MexaHi3Mu neritumadii Bnagn Ta CyaoBOro
KOHCTUTYLIMHOIrO KOHTPOJIIO.

Monpu YHiBepCcanbHICTb EBPOMNENCLKOro
BEKTOpa, aHTPOMOLEeHTPUYHA TpaHchopma-
Lis npaBonopsiaky He € yHidikoBaHUM npo-
uecoMm. BoHa HabyBa€e yHikanbHux dopm
Y HauioOHaNbHUX KOHCTUTYUIMHUX aKTaX, L0
3YMOBJ/IEHO iICTOPUKO-KYNbTYPHOIO creundi-
KO AepXaB

Y Mexax MOpiBHANbLHOIO MpaBO3HABCTBA
aKTyani3yeTbCa AOCNIAXKEHHS BapiaTUBHOCTI
LiHHICHMX OPIEHTUPIB Y HaUiOHaNbHUX KOH-
CTUTYUiNHMX akTax. [Mpuknagom camobyT-
HbOI akcionoriyHoi mMogeni € ®paHuia, ae
Ha KOHCTUTYULIMHOMY piBHIi NEepBMHHO 3aje-
KJlapoBaHO nMpiopuUTET MNPUPOAHUX MNpaB
JIOAVMHM Ta NpPUHUMNIB CyBepeHiTeTy. Opu-
ANYHA KOHCTPYKLUisS ppaHLy3bKoi ageMoKpaTil
6a3yeTbCa Ha iHTerpauii KnacMyHux igeanis
(liberté, égalité, fraternité) i3 npakTMUHMMMK
MeXaHi3MaMu HapoaoBnagas. KOHCTUTYLinHI
NPUNUCKA BCTAHOBMIOOTb YiTKUN LiHHICHWUI
ueH3 ana cy6’ekTiB NONITMYHOro npouecy
(napTin i ob’eaHaHb), BMMarawTb Big HUX
CyBOpOro AOTPMMaHHS 3acaj AeMOKpaTuy-
HOrO YCTpOK, WO MiAKPEC/TE aKTUBHUN
XapakTep 3axuCTy KOHCTUTYUiNHOro naay
[14, c. 1675].

ITaninceknii [ocCBiA AEMOHCTPYE nepexia
[0 couiaZlbHO OpPIEHTOBAHOrO KOHCTUTYLiO-
HaniaMy, Ae npausd Ta CconifapHiCTb nocra-
I0Tb K NpPOBiAHI Aep)XaBoTBOpYi LIHHOCTI.
KOHCTUTYUiMHI npunucu Itanii BCTaHOBNIO-
I0Tb pO3rajlyXXeHy CUCTeMYy MpioOpuUTETIB: Big
3aXUCTY MOBHWX MEHLWMWH A0 MparHeHHs Ao
Mi>DKHapOA4HOro nNpaBonopsAKy, 3aCHOBAHOMO
Ha M™upi. HaTtomictb KoHcTuTyuia benbrii
Bifobpaxkae cneumdiky npaBoBOro perynto-
BaHHA CKNaAHUX MONIETHIYHUX CYCNinbCTB,
BMCYBA€E Ha MepLlunin nnaH LiHHOCTI denepa-
TUBHOIO YCTPOI Ta TepuTopiasibHOI aBTOHO-
Mii. Lle niaTBepa)Xye Te3y nNpo Te, WO KOXHa
HauioHanbHa cucTeMa, nonpu  ChibHUNA
€BPOMNENCbKUN (PyHAAMEHT, (POPMYE BNACHY
iEpapxit0 UiHHOCTEN, 3YMOBMNEHY iCTOPUKO-
NpaBOBUM KOHTEKCTOM.

LLiBenuapcbkuni KOHCTUTYUiOHanism
OEMOHCTPYE YHiKanbHWN CMHTE3 HauioHanb-

(%)

HOI iAEHTUYHOCTI N YHiBepcalbHUX LiHHOC-
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Ten. KoHcTuTyuinHi npunucn KoHdeaepauii
OETEePMiHYIOTb AiSNbHICTb Aep)XaBu 4epes
npu3My nyb6niyHoOro iHTepecy Ta BepXOBEH-
CTBa npasa, Ae OCTaHHSA BUCTYMNaE He nwe
neritTumauieo, a n Mexerw BraAHUX NOBHO-
BaxeHb [8, c. 45]. OpieHTauis Ha 3aranb-
HUN [obpobyT, KynbTypHe poO3MaiTTa Ta
BHYTPIWIHIO 3rypTOBAHICTb CBigYMTL NpoO
rMMO6OKNIA  AHTPOMOLEHTPU3M CUCTEMU, Ae
npaea Hapoay Ta 6e3neka KpaiHM Hepos-
PUBHO MOB'SI3aHi 3 E€TUYHUMKM KaTeropissmMu
CYMNIHHOCTI Ta cnpaBeAnnBOCTi. Takui nig-
Xii 3abe3neuyye cCTanictb nNpaBoOMOpPSAKY
HaBiTb No3a (opManbHUMK HTErpauinHUMK
ob’egHaHHAMK, nNiaTBEPAXYE YHiBepcasb-
HICTb MPUHUWUMIB AEMOKPATUYHOI MpaBOBOi
AepXxaBu.

EBontouia €Bponencbkoro npasonopsaky
AeTepMiHyBasia BHECEHHS CYTTEBUX KOpeK-
TUB A0 KOHCTUTYUIMHOrO AM3alHy HU3KMK
€BpONENCbKNX Aepxas. [lpouec «eBponei-
3auii» HauioHaNbHUX KOHCTUTYUIM (Ha npu-
knagi CnosaudunHu, PymyHii, Itanii) cras
OPUONYHUM IHCTPYMEHTOM BUMKOHAHHS iHTe-
rpauivHux 3060B’A3aHb, WO OXOMAOKTb
He Nne eKOHOMIYHi, @ N yHAAMeHTasbHi
UiHHICHI cknagHukn. KOHCTUTyUiMHa npak-
Tnka CnoBaubkoi Pecnybniku € penpeseH-
TaTUBHOK B YaCTWHI BWU3HaHHA npuMmaTty
oboB’a3koBmMx akTiB €C, WO daKTUYHO
TpaHCcPOpMYye TpaauuinHe pO3yMiHHSA 3aKo-
HodaBuyoi iepapxii. OkpiMm TOro, Jenery-
BAaHHSA MOBHOBAXeHb MDKHApPOAHMM OpraHi-
3auisM KonekTuBHOiI 6e3nekn, 3akpinneHe
Ha KOHCTUTYUiINHOMY PpiBHi, nNiagTBEPAXYE
rOTOBHICTb AepXaB A0 conigapHol BiAnOBi-
AANbHOCTI 3a AOTPUMAHHA AEMOKPATUYHOIO
nopsaky Ta rnobanbHOro Mupy.

CraHoOB/IEHHS HaAHauUiOHaNbHOro npaso-
nopsaky €C po3rnsgaetbCa 8K pesynbrtar
rNMnboKoi iHTerpauii HauioHanbHUX MpaBo-
BMX MacuBiB, WO 6a3y€eTbCs Ha CMiNbHIN
cucTeMi  KoopauHaT. BaxnneuMm - enemeH-
TOM Ui€i apXiTeKTypu € He e po3Mex-
yBaHHS KoMmneTeHuin (4epe3 cybcuaiap-
HiCTb) Ta 3abe3neyeHHs iEpapXiYHOCTi HOPM
(4yepe3 npumaT i npaMmy ailw), a h akciono-
riYyHa B3AEMOAOMOBHIOBAHICTb pPIi3HOMAHIT-
HUX npaBoBuX KynbTyp. KiHueBow MeTa-
MOpd 0300 €BPOMENCHKOI iHTerpauii nocrtae
iHHOBaUiNHa Moaenb AeMoKparTii, aka nepe-
HOCUTb LEHTp TAXIHHA Ha NAUHY Ta rpo-
MaAasiHCbKe cycninbcTteo [10, ¢. 115]. Y uin
napaavrmi aemokpatmsauis iHcTuTyuin €C



ISSN 2710-4818 (Print), ISSN 2710-4826 (Online)

N eBoONOUiIS €BPOMENCbKOI MpPaBOBOi KyJb-
TYpW € B3aEMOMNOB’A3aHNUMKU npouecamu, Lo
CNpSIMOBaHi Ha yTBepAXeHHS Cyb6'eKTHOCTI
ocobu B Mexax LUiNicHOro €BPOMNENCLKOro
KOHCTUTYLIMHOIO NpOCTOpY.

Y Mexax A[ocnigkeHHss TpaHcdhopmauii
npasonopsaaky Ha ocobnuBy yBsary 3acny-
roBye€ TnonbCbKa MoOAeNb <«eEBporneizauii»
npaesa K HanbAMX4MI aHanor Ans ykpa-
THCbKMX AepXaBoTBop4YMx npouecis. Cuc-
TEMHiICTb nonbCbkux pedopMm 6asysanacs
Ha HeyXW/IbHOMY AOTPWUMAHHI KoMeHrareH-
CbKUX KpuTepiiB: AeMoKpaTusaulii, Bepxo-
BEHCTBi NpaBa M iHCTUTYLUiMHIN NpO30pPOCTi.
KoHcTuTyuinHa pedopma 1997 p. crana
HOpPMaTMBHMM (yHAAMEHTOM ANns CTanoro
pO3BUTKY, 3abe3neunBlUIM HaNexXHy npa-
BOBY OCHOBY A/ AeneryBaHHS MOBHO-
BaXeHb  HajHauioHanbHWUM  CTPYKTypam
[7, c. 188]. EdekTuBHICTb NOAbCLKOrO
[OCBigy MNONArae B KOMMJIEKCHIM B3a€EMO-
Ail BCiX rinok BraguM Ta rpoMagsaHCbKOro
CyCninbCTBa, WO NpMBENO A0 MiHiMi3auil
KOpYynuinHMX pu3uKiB | ycniwHoi ajanTta-
uii acquis communautaire. Llen npuknag
AO0BOAUTL, WO OTPMMAHHA CTaTyCy YJieHa
€C € He diHanoM, a etanom 6e3nepeps-
HOro npouecy BAOCKOHANIEHHS NpaBoOBOi
OepXxaBu.

Himeubkuit [ocBia KOHCTUTYLINHOIO
KOHTPONIO CTaB BU3Ha4danbHUM Ansa 6anaH-
CyBaHHS Mix npioputeToMm npasa €C Ta 36e-
pPeXeHHSAM HauiOHa/IbHUX MpaBOBUX 3acaj.
Y piweHHi woao JlicaboHCbKOro A0roBopy
depepanbHUA KOHCTUTYUIMHWIA cya Himey-
UMHW HArosiocMB, WO ICHYKOTb S4epHi UiH-
HOCTi, 4Ki He nigngaratoTb Big4Yy>XeHHI
HaBiTb Ha KOPUCTb HAaAHaLUiOHaNbHUX CTPYK-
Typ. 3 BUKOPUCTAHHAM 3acTepeXeHHS Mnpo
«BiYHICTb» OpraH KOHCTUTYUIMHOI HOpUCAnK-
Uil 3aXMCTMB NpaBoOBY NPUPOAY AEpXaBu, Ae
nacbka rigHictb (CT. 1) € HepOTOpPKAHHUM
OpieHTUpOM. Taka pugmyHa nosmuia Kope-
NOE 3 NONOXEHHSAMM caMoro JlicaboHCbKOro
porosopy (ct. 4 (2)) woao nosaru A0 Hawi-
OHaNbHOI  iAEHTWYHOCTI  AepXXaB-4JieHiB.
Y pesynbTati 6yno BMpoO6AEHO anropuTMm,
3@ SKOro po3BMUTOK HagHauioHanbHOro npa-
BOMOPSAAKY He MoXe cynepeunTtu QyHaa-
MeHTanbHUM npasam i csobogam, WO CTa-
HOBJISITb OHTOJIOMYHY OCHOBY HaUiOHANbHOI
KOHCTUTYUIT [13].

BUCHOBKM. Y nNiagCyMKy npoBeAeHOoro
OOCNIAXEHHST MOXHA KOHCTaTyBaTu, WO
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akcionoriyHnm 6asuc €pponencokoro Corsy
NOCTa€ cknaaHow, 6araToacnekTHOK cucrte-
MO0, Mi3HaHHSA SKOI NOoTpebye 3aCTOCYBaHHSA
CUHEepreTMYHOi MeTodosorii Ta KoMMfek-
CHOro HOPUAWMYHOro IHCTpyMeHTapito. EBo-
NOUiIMHA TPaeKTopis NpaBOBMX LiHHOCTEWN
Bi4 PuMmcbkux porosopis Ao JlicaboHCbKOI
pedopMKn 3acBiguy€e HeyxunbHy TpaHcdop-
mauito €C y HaaHauioHanbHUM npasono-
pAnoOK, Ae JIIOAMHOLEHTPU3M CTa€E BU3Ha-
YanbHMM BEKTOPOM. BnnmB umx UiHHOCTEN
Ha HauioHaNbHI CUCTEMWU [epXKaB-4fieHiB
i KaHAMpaTiB Ha BCTYN AeTepMiHYye npouecu
rnnbokoi MoaepHi3auii 3akoHogaBCcTBa Ta
KOHBepreHLuii npaBoBux cTtaHgapTie. [ocsig
NpOBiAHUX €BPONENCbKNX AeMOoKparTin
(HimewumHn, Monbuwi, ITanii) niaTsepaxye
K/OUOBY pO/ib  OpraHiB  KOHCTUTYLINHOI
IOPUCOMKLUIT K rapaHTiB LiHHICHOI rOMOreH-
HOCTi €BPOMNENCbKOro nNpasBoBOro MpocTopy,
WO € CTpaTeriyHo BaX/IMBUM OPIEHTUPOM

Ans  YKpaiHn y npoueci il iHCTUTYUiNHOI
iHTerpauil.
[loBeaeHo iCHyBaHHA  AiaNIeKTUYHOro

B3A€EMO3B'A3KY MiX HauiOHanbHUMKM Ta
HajHauioHanbHMUMW NpaBOBMMW CTaHAap-
Tamum. 3 oaHoro 60Ky, Kpawi 3806yTKK
HaUiOHANbHOr0 KOHCTUTYUiOHAnNi3aMy cTa-
IOTb NIAFPYHTSAM ANna pOopMyBaHHA 3aranb-
HOEBPONENCbKNX aKTiB; 3 iHWOro — npouec
€BPONENCHKOT iHTerpauii AeTepMiHye Heob-
XiAHICTb KOHCTUTYLINHOT MoAepHi3auii aep-
XXaB-4NeHiB Ta KaHAWAATIB Ha BCTyn. Taka
TpaHcdhopMauia 3abesnevyye rapMoHizauito
HauioOHaNbHUX MNpaBoONoOpPsAAKIB i3 MPUH-
umnamm €C, Ae KOHCTUTYUIMHI UiHHOCTI
BUCTYNawTb (yHAAMEHTOM ANA 3axXUCTy
npas NIOAWUHN Ta CTaNoOro MyHKUiOHYBaHHSA
iHCTUTYTIB rpOMaZASAHCbLKOrO CyCnisibCTBa.
Mpouec eBpoONencbKoi iHTerpauii aetep-
MiHyBaB CYTTEBY MOAEpHi3auil0 KOHCTU-
TYUiMHOrO AM3alrHy Ta NpaBOBUX CUCTEM
aepxaB - uneHiB €C, Wo cynpoBoAXyBa-
nocs iHTeHcudiKauie AiSNbHOCTI KYo-
BMX IiHCTUTYTIB nyb6bniyHoi Bnagu. [ocsig
Monbwi, YropwwuHu, Itanii Ta HiMeyynHwu
CBigYMTb Mpo 3acagHW4yy posib OpraHise
KOHCTUTYLINHOI  lopucaMKuii B CUCTEM-
HiM iMNnemMeHTauii 3acagHM4YMX UIHHOCTEWN
CninbHoTN. OcobnmBOro 3HadeHHa Habyno
AOTPUMAHHA CTaHAapTiB T/IYMAUYE€HHS HOPM
BiANOBIAHO A0 acquis communautaire, Wwo
cTano 060B'I3KOBMM eNneMeHTOM Hauio-
HaNnbHOI CyAOBOI MpakTUKW. [na YKpaiHu
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Len [0CBiA € peneBaHTHUM OPIEHTMPOM  MNOBIAANbHOCTI AepXaBHUX OpraHis i BApO-
Y KOHTeKCTi pedopMyBaHHS MPaBOOXOPOH-  BaAXeHHS e@eKTUBHUX aHTUKOPYMUiNnHNX
HOI Ta CyAOBOI CUCTEM, MNiABULWIEHHSA BiA-  MeXaHi3MiB.
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NPO®ECINHO-NPABOBA CBIAOMICTb CYAAIB
Y CYYHACHUX HAYKOBUX AOCNIAXEHHAX

Buukos Irop NeHHapinoBuy,
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KaHAnaaT vpnanvyHnx Hayk, -
cynas KoBnakiBcbKoro panoHHoro cyay M. Cymu \\'A

lMobyaoBa cnpaBeannBoi Ta e(hekTUBHOI CyA0BOI CUCTEMMN HEMOX/IMBA 6€3 ypaxyBaHHS KJkO-
YOBUX E€JIEMEHTIB i CKaAHMKa, OAHUM i3 SKUX 10 MpaBy MOXHa BBa)katn (eHoMeH npogeciii-
HO-1paBoBOi CBIAOMOCTI CyAAiB. Y HalUi fepxXaBi Le NMUTaHHS € BKPan aKTyasbHUM, 3Baxkarun
Ha BUCOKUI CyCriZIbHWI 3anuT LWoA0 A06pOoYeCcHOCTi CyAAiB Ta HEOOXIAHOCTI MiABULLEHHS PiBHS
A0BIipn 40 CyAOBOI rifIkn BA3AN, CIYXUTENI SKOI 3@ CBOIMMU npopECIHNMM, MOpasibHUMK U eTnd-
HumMu gKocTsimm 6ysin 6 34aTHi BTIIOBaTHU y BITYN3HSIHOMY NPaBoCyAAi MpUHUNNN CpaBeanBoCTi
T8 BEPXOBEHCTBA rpasa.

luTaHHS npogeciniHo-rnpaBoBoi CBIAOMOCTI CyAAiB, K 0CO6/MBOro crieyiaai3oBaHoro Buay
rpaBocBiAOMOCTI, sika, 6€3yMOBHO, BII/INBAE HA PaB03acToCoBYY MPaKTUKy NpaBocyans, 3 imrie-
MEHTaLIE B CUCTEMY MPOLECYaslbHOro npaBa KOHLUEMNTIB BEPXOBEHCTBA Mpasa, rnpornopLifiHoCTi,
AUCTO3UTUBHOCTI, CTalu NpeAMETOM HayKOBUX AOC/TAXEHb HeloaaBHO. Came UM MOSCHIOETHCS
TE, WO AncCepTaUifiHNX Y MOHOrpagidyHmnx pobiT LoA0 KOMMIEKCHOro AOC/IAXKEHHS NMUTaHb Mpo-
¢eciriHo-npaBoBoOi CBIAOMOCTI CyAAiB Ta ii BNANBY Ha rpaBo3acTOCOBYY pPaKTUKy CYAOYMHCTBA
30BCiM Masio. B 0OCHOBHOMY AOC/IAXEHHS MatoThb JIOKa/IbHWIU Xapaktep | BUKIaAaroTbCsl B OKpe-
MUX HayKOBUX CTaTTSX, SIKi TAKOX HE € YUC/IEHHUMU. L|e NMOSCHIOETLCS CKIGAHICTIO Takux A0C/Ti-
J)KEHb, OCKIi/IbKM BOHU MOTPEBYIOTh HE INLLIE TEOPETUYHNX HANpaLtoBaHb 3 rorss4y Teopii npasa,
a ¥ NpakTUYHOro ix MOEAHAHHS 3 peasibHOK 6aratoacrieKTHOK CyAO0BOK MpakTukorw. BogHovac
HayKoBi AOC/IAXEHHS LWOAO TEOPETUKO-NPUKAGAHOrO [HCTUTYTY, SIKUM € rpogeciiiHO-npaBoBa
CBIAOMICTb CyAAiB, Ha (POHI CTPIMKOro pO3BUTKY CYCi/iIbHUX BIAHOCUMH Ta iHGOpMaLisiHUX TeXHO-
JI0rivi, NoTpebyoTb CBOro OHOBJIEHOIO YCBiJOM/IEHOIO BUBYEHHS. PO3BUTOK Takux AOC/IAXEHb
06’€EKTUBHO I'PYHTYETLCS Ha OCHOBI 6a30BMX AOC/IAXEHb, 5IKi 6y/10 NPOBEAEHO HAYKOBLSIMU PaHi-
e, OCKi/lbKU caMe BOHM € Tielo 6a30B0t0 METOAO/IOMYHOK OCHOBOK, siKa, 3 04HOro 60Ky, yHe-
MOJX/IUBJTIOE MO0 MOBTOPEHHS, @ 3 IHLIOro — (pOpMye roAasabLUNA HanpsaMm Takux AOC/iAXeHb.
Came umm 6ys10 3yMOBJIEHO AOC/IAXKEHHS PIBHOGOPMaTHMX PO6IT pi3HUX HayKoBUiIB, 5IKi 6y
npucBsiYeHi NUTaHHSIM nNpogecisiHO-NpaBoBoi CBIAOMOCTI CyAAiB.

KnroyoBi cnoBa: rpogeciriHo-npaBoBa CBIAOMICTb CyAAiB, MpaBo3acTOCyBaHHs, CycnisibHa
rnpaBoCcBiAOMICTb, NPaBoCcyAas, Hopma npasa, peasi3ayis rnpasa, rnpaBopo3yMiHHS, CYAOYNHCTBO,
rpaBo3acTocoBYa MpakTuKa.

Bychkov Ihor. Professional legal consciousness of judges in contemporary
scholarly research

The construction of a fair and effective judicial system is impossible without considering the key
elements that constitute it, one of which is rightfully the phenomenon of judges’ professional
legal consciousness. In Ukraine, this issue is extremely relevant given the high public demand
for judicial integrity and the need to enhance trust in the judicial branch of government, whose
representatives must, by virtue of their professional, moral, and ethical qualities, be capable
of embodying the principles of justice and the rule of law in national adjudication.

The issue of judges’ professional legal consciousness — as a distinct, specialized type of legal
consciousness that undoubtedly influences the law-enforcement practice of administering justice
through the implementation of the concepts of the rule of law, proportionality, and dispositiveness
into the system of procedural law — has only recently become the subject of scholarly research.
This explains the limited number of dissertations or monographs devoted to the comprehensive
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study of judges’ professional legal consciousness and its impact on judicial practice. Most studies
are local in nature and are presented in individual scholarly articles, which are also not numerous.
This is due to the complexity of such research, as it requires not only theoretical developments
from the standpoint of legal theory but also their practical integration with real, multifaceted
judicial practice.

At the same time, scholarly studies of this theoretical and applied institution - judges’
professional legal consciousness - require renewed and conscious examination against
the background of the rapid development of social relations and information technologies.
However, the advancement of such studies must objectively rely on the foundational research
previously conducted by scholars, as these works serve as the basic methodological framework
that, on the one hand, prevents duplication and, on the other, shapes further directions
of research. This premise explains the analysis of diverse scholarly works devoted to the issue
of judges’ professional legal consciousness.

Key words: judges’ professional legal consciousness, law enforcement, public legal
consciousness, justice, legal norm, implementation of law, legal understanding, adjudication,
judicial practice.

[ocnigxeHHs npodecinHoi npaBoCBif0O-  CBIAOMICTb € UIiNMICHOK, CUCTEMHOW, Mpak-
MOCTi CyAAiB Y KOHTEKCTi pO3BUTKY MpaBO- TUYHO CMpPsSIMOBAHOK, HOPMaTMBHO JeTa-
BOi CUCTEMM € OAHUM i3 (yHAAMEHTANbHUX  Ni30BAHOM0, ni3HaBasbHOIO npaBoBOIO
NUTaHb Teopii nNpaBa Ta NPaKTUKW MNpaBoO-  AINCHICTIO, Wo 3abe3neyye PyHKLiIOHYBaHHS
cynas. Y ubomy dopmati Ha ocobnuBy yBary Ta PO3BUTOK MpaBonopsaky, Ccyb'ekTom
3aCNyroBye AucepTauiiHe  AOCMIAXKEHHS  SKOro BMCTynakwTb 0cobu, SKi MawTb crne-
H.M. OHileHKO Ha TeMy: «TeopeTMKO-MeTO-  UianbHYy OpUANMYHY OCBITY W npodecinHo
[ONOriyHi 3acagn opMyBaHHA Ta PO3BUTKY  3alMalOTbCA OPUANYHOK NPaKTUKOIHO.
npasoBoi cuctemn» (2002 p.), oe Hayko- Lle € gKiCHMM piBHEM CNpUMHATTS Mpasa
BUUSA 3BEpTaE yBary Ha ManofocnigXeHy W MnoB’a3aHMX 3 HUM NpaBoOBMX sBULW,. ABTOP
npobnemy WoAO0 CrMiBBiAHOWEHHA MPaBOBOI  3a3Haya€, WO <«HEMa€ [JoCTaTHIX niacTaB
DiSNbHOCTI Ta NpaBOBMX BIAHOCUMH Yy cdepi  ANAa 3MillaHHS NpaBoBOI iA4e0norii i NpaBoBOI

NnpaBoBOi CUCTEMWU, AOCMIAXYE TMOHATTA  KyNbTypu, MNpaBOBOI MNCUXONOril i MOBCAK-
npaBa B €AHOCTI MpaBOBUX HOPM i MpaBo-  AEHHOI MpaBOCBIAOMOCTI».
CBIiAOMOCTi. Y pob60Ti Aa€ETLCSA MOHATTSA MNpa- MpodecinHa npaBoOCBIAOMICTb ['PYHTY-

BOBOIO >XWUTTS $K TMEpPBMHHOrO nMpouecy €TbCA Ha CUCTEMi BIiANOBIAHWMX MNPUHLMMIB,
AiSANbHOCTI YMCNEeHHUX iHAMBIAIB, WO Crps-  MNOAINAETbCA Ha BuUaW. ABTOP OOCNIAXYE
MOBYIOTb CBOi 3yCWUINA Ha BUPIWLEHHS CyC-  OCHOBWM pAedopMauii npodecinHoi npaBo-
NiNbHO 3HAYyWMX 3aBAaHb 3a AOMOMOroK  CBIAOMOCTI, WO CYTTEBO YCKNaAHIE edek-
cUCcTeMU npaBoBMX 3acobiB. Bu3HayaeTbCs  TUBHY NPOMdECIMHO-IOPUANYHY  AiSNbHICTb.
dyHKUia npaBa ak cTabinisyto4oi, perynto-  ABTOp noAinsi€ ii Ha ABi rpynu: a) npaso-
IO4OI Ta OXOPOHHOI AIANBbHOCTI, IKa Xapak-  BWM iHMaHTUNI3M, HEeAOOUiIHKa Npas, NpaBo-
TEPU3YETbCA CBOEK CTPYKTYPOBAHICTIO Ta  BWW igeaniaMm, NnpaBOBMI peropmsM, npasoBa
B3aeMo3B’a3koM [1, c. 10]. Aemarorisi, npaBOBWK Hiriniam, <«nepepo-

Takui KOMMJIEKCHMA MiaXia A0 CTaHOB-  OXXEHHS npaBOCBiAOMOCTI»; 6) crepeoTun
NIEHHS | pPO3BUTKY Cy4yacCHOI MpaBOBOi CUC-  MUCNEHHS, 3BY)XXEHHS KpPYyro30py, 3HWXEHHS
TeEMW B HaWiN [epxaBi AaB MOXIMBICTb  eMOUIMHOro CTaBfieHHs A0 Noain, ynepea-
PO3BUTKY HE nuwe Teopil NpaBOCBIAOMOCTI, XeHicTb, dopmManiaM, 6iopokpaTtnsMm npode-
a N npodecinHoi npaBocBiAOMOCTI y cdepi  CiHOI npaBocBigoMocCTi [2, ¢. 5-6, 10-11].
cyyacHoro npasocyaas. loganblwnii po3s- Y uboMy nnaHi M.€. Yepkac y 2010 p.
BUTOK TaKMX TeOpPeTMKO-MEeTOAOJIONYHMUX MO CyTi NpOAOBXWNa AOCNIAXEHHSA MUTaHb
3aBAaHb Ha piBHI NpodeciinHOi NpaBoCBiA0-  MPaBOCBIAOMOCTI 3 nNornaay @yHKUiOHanb-
MOCTi MaB Micue B AMCepTauinHOMY [0CAi-  HOro MexaHi3My ii NpaBOBOro peryatoBaHHSA
OXeHHi B.B. MyxiHa, akunin y 2007 p. npo- y CBOIM AucepTauivHin  poboTi «PyHK-
BiB TaKi AOCNIgXEHHS Ha AucepTauinHOMY Uil NpaBOCBIAOMOCTI B MexaHi3Mi npaso-
piBHi Ha Temy: «[lpodecinHa NpaBOCBIAO- BOro perynBaHHSA», Ae aBTopKa nigkpec-
MiCTb: MOHATTA, ocobnmBoCTi, dYHKUI», Ae  NIOE, WO Big CTaHy npaBocsBiaoMocTi 6arato
obrpyHTOBYBaB Te, WO NpodecinHa npaBo- B 4YOMY 3anexuTb ePeKTMBHICTb SK Mexa-
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Hi3My NpaBOBOro peryloBaHHA 3arasiom,
TaK i MOro OKpeMux CTagdin, Wwo MnoB’s3aHo
3 TUM, WO npouecn GpopMyBaHHS i popMmy-
JIIOBAHHA TMpaBOBMX HOPM, iX peanisauis
Yy (akTUYHMX BiAHOCMHAX HEMOX/MBI Nno3a
CBiAOMOi, BONbOBOI MOBeAiHKM Cyb'eKkTiB
npaBoBMX BiAHOCKH. [li3HaBanbHa X (QYyHK-
Lis npaBoBOi CBIAOMOCTI Yy MpaBO3acToCy-
BaHHi CnNpsiMOBaHa Ha Mi3HAaHHA OPUANYHO
3HaYywmx @akTiB y MeXax KOHKPEeTHOI
cynoBoi cnpaBu. Cyb’ekTv npaBo3acTocy-
BaHHS, CMpar4dncb Ha OTpPUMaHi cucTema-
TU30BaHi 3HAHHS NMpPo (aKTUYHI 06CTaBWHM,
Yy pes3ynbTaTi iX HPUANYHOro OUIHIOBAHHS
MalTb nepeabadatn, SKUM 3 MOXIUBUX
BapiaHTIB pilleHHa Yy CnpaBi MakCMMasbHO
3abe3neuynTtb e@EKTUBHICTb | AOUINbHICTb
npaBoOBOro peryntoBaHHs [3, c. 14].

Cepepn Takux gocnigxeHb noTpibHO BUAi-
TMTU N gucepTauinHy poboty C.®. XonTta
«TeopeTnko-npaBoBi acnekTu npodge-
CiMHOi MpaBOCBIAOMOCTI cyaaiB Ta ii ponb
B yXBaJieHHi cyaoBux piweHb» (2018 p.),
Ae NpaBoCBiAOMICTb cyaai BigobpaxkeHo B:
1) noro puaANYHOMY CBiTOrNAA4I; 2) Npaso-
Bi Teopii Ta iaeonorii; 3) NnpaBoOBUX MOYyT-
TAX | HAaCTpPOAX, WO BM3HAYAETLCA CYTHICTIO
AisnbHOCTI cyaai sk cyb’ekta npasocyaas.
ABTOp 3a3Ha4ya€, WO npodecinHa npaBo-
CBIJOMICTb CyafiB MOXe K MO3UTUBHO, TakK
i HeraTMBHO BMN/IMBATW Ha NpaBoOBY cdepy
CyCcninbCTBa, ii PyHAAMEeHTaNbHMIN BNANB Ha
npaBOBY CUCTEMY KpaiHW, Ti AYXOBHO-KYJlb-
TYPHWUI | MEHTaNbHUI PO3BUTOK. HaykoBelb
NiAKPEecnioe, WO He BCi CyAn BOMOAIKOTb
NpaBoCBIAOMICTIO, AKa BiANOBiAAE 3a3Hade-
HUM XapakTtepuctukam. [lpodeciiHa npa-
BOCBIAOMICTb CyAAiB BMNJMBAE Ha npaso,
a npaBO - Ha NpaBOCBiIAOMICTb.

HaykoBeub pO3KPMBAE TMOHATTA «Mpo-
deciiHa NpaBOCBIAOMICTb CyAdiB» $IK TaKy
dopMy BigobpakeHHs1 NPaBOBUX SIBULL, SIKa
OXOMJIIOE MNCUXiYHi, iHTenekTyanbHi, eMo-
LiMHi, BOMIbOBI NMpouUeCcU Ta CTaHW: 3HaHHS
npasa, NpaBOBi BMiHHA, HaBW4KW, MNpaBoBe
MUC/IEHHS, NpaBoOBi eMouii, No4yyTTd, npa-
BOBi Opi€eHTaUii, no3uuii, MOTMBW, MNpPaBOBI
NepekoHaHHs, HaCTaHOBMW, $Ki CUHTe3y-
IOTbCA B YXBalleHUX PilleHHAX i aKi cnpamo-
BaHi Ha Ni3HaHHSA, CNiNKYBaHHSA i B3aEMOAit0
y npoueci NpaBoBoi AisnbHOCTI [4, ¢. 1-12].

[lo MopanbHO-NpodeCiNHOI KyNbTypu CyA-
AiB y cdepi icTopii Ta Cy4yaCHOCTi Ha MOHO-
rpadiyHoMy piBHi y 2015 p. 3BepTanacb
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lO.A. MenixoBa («MopanbHO-nNpodecinHa
KynbTypa CyAdi: ictopisi i cyvacHicTb»). [daHa
poboTa npucesveHa po3B’sA3aHHI0 KOMMJeK-
CHOi NpobsieMn B3aEMO3B'A3KY Teopii i npak-
TUKMK, NOB'A3aHNX i3 piBHEM nNpodecinHoro Ta
MOPaibHOro PO3BUTKY CYAAIB YKpAiHU.

ABTOpKa nNigKpecne, WO MopasibHO-
npodecinHa KynbTypa CyadiB € CUCTEMHUM
ABULLEM, SIKE pO3rNA4acTbCAd Ha PpiBHI SK
MOPAnbHOCTI, TakK i NpodecinHnX SKOCTeNn
cynniB Ha pi3HMX eTanax CycninbHO-iCTO-
PUYHOIro poO3BUTKY CyCninbCTBa. HaykoBuus
AOCNIAXYE OCHOBHI pi3HOBMAM pedopmadii
MopasibHOI i NpodecinHoi CBIAOMOCTI cyaais
Hawoi aepxasun [5].

Yy 2018 p. B.B. Koukynuu 6yno npo-
BeAeHO JAucepTauiiHe AOCNIAXEHHS Ha
Temy: «®opMyBaHHS npodecinHoi npaso-
CBIAOMOCTI CyadiB Ta Cy4aAdiBCbKOro pos3-
CyAy: OpraHisauiMHMi Ta NpakCceonoriyHum
acrnektn» (2018 p.), Ae HayKoBMULS 3a3Ha-
yuna, wo npodeciiHa npaBoBa CBIAOMICTb
CyaniB XapakTepusyeTbcsi 6He3nepepBHUM
npouecoM i Ma€ BMNAMB Ha e(EeKTUBHICTb
BiANpaBneHHa npasocyans, QYyHKLUiOHY-
BaHHSA rpOMaAsiHCbKOro CycnisibCTBa Ta npa-
BOBY CUCTEMYy JepxaBu. TakoX AocnigHuus
3BepTae yBary Ha pedektn npodeciiHoi
npaBoOCBIAOMOCTiI CyAaiB, BWUAINAE 11 BUAM,
noAinse ix Ha: a) ¢obito ynyleHHs AoKa-
3iB; 6) NpaBoBY 3ap0O3yMiNiCTb; B) HaAMipHY
pobpocepaeyHiCTb; r) HeBuNpaBAHY aHTU-
naTito A0 OAHIEI 3i CTOpiH npouecy; ) ncu-
XONOriYyHy TpaBMy B MUHYJ/IOMY; €) NpaBoOBY
3yXBanicTb; €) npaBoBy HeAbanicThb.

BoHa 3a3Hauae, wo nig npodeciiHow
NpaBoOCBIAOMICTIO CyAdiB HeobxigHO po3y-
MiTM ocobnuBy ¢dopMy CycninbHOI CBiAo-
MOCTi, IKa OKPEC/IH0E CTaBJIEHHS CYAAiB A0
npaBa K OKpeMoi KaTeropii npeacTaBHUKIB
IOPUANYHOT AiSNbHOCTI Ta BKIO4Yae B cebe
CYKYMHICTb NpaBOBUX NpUHLMNIB, iaen, Teo-
pin, KOHUenuin, peanbHy MNpaBoBy mMoBe-
OIHKY CyadiB, a TakKOX MNpaBOBi HaCTpOi Ta
NnoYyTTS WOAO BMKOHAHHA HWMW CBOiX Mpo-
decitHnx 060B’A3KiB WOA0 34INCHEHHSA Npa-
Bocyaas [6, c. 6-71].

Omxe, MW MOXeMO 3pobuUTU BUCHOBOK
npo Te, WO npodecinHa npaBoCBiAOMICTb
cyaAnis y npaBo3acToOCOBYOMY npoueci cyno-
BUX 3acCiJaHb MA€E KOMMIEKCHWUN XapakTep,
OCKiNlbKM MOEAHYE B CObBi CcycninbHy npasBo-
CBIAOMICTb Cyaai K N0AMHU Ta NpodecinHy
NpaBOCBIAOMICTb CyAai K npodecioHana.
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Y uin vactuHi HO.M. T[powesuin, Koau
roBopuTb Npo npobnemy npodecinHoi npa-
BOCBIZAOMOCTi y cBOiM cTaTtTi «[lpodecinHa
NpaBOCBIAOMICTb CyAdi Ta NpaBO34aTHICTb
pilleHb CcyAy: KpuMiHanbHO-MNpouecyanb-
HWM acnekT», 3a3HayaeE, Wo npodecinHa
NpaBOCBIAOMICTb CyadiB € OAHiEw 3 ¢dopM
rpyrnoBoi MpaBOCBiAOMOCTI, OCKifIbKM cyani
3a ¢axoM - ofHopiAHa Yy npodecitHOMYy
M couianbHO-NCUXONOrYHOMY BiAHOLUEHHI
rpyna, ob’egHaHa ChninbHICTIO 3aBAaHb
i uinen gianbHOCTI, MeToAy Ta npouecyanb-
Hoi ¢opMM peanizauii HOpM npasa nig 4vac
BUPIWIEHHS K KPUMiHaNbHUX, TaK i UMBiNb-
HMX cnpaB. [1paBoOCBIAOMICTb CyCniNbCTBA
BMAMBAE Ha npodecinHy npaBoOCBiAOMICTb
cyanis, dopMye TakuMm cnocobom ix Hepos-
PUBHMI B3aEMO3B'A30K [7, €. 249].

MUTaHHSA WoA0 CTPYKTYpU NpaBoOCBigo-
MOCTi §K 3arasibHoro ii poO3yMiHHSA p[ochni-
OXyBaB Yy CBOIN cTaTTi «Tunonoris npaso-
ceigomocTi» i B.I. TumoweHko (2007 p.),
3a3HavaB, WO CTpyKTypa MpaBOCBiAOMOCTI
CKNafaeTbCs i3 Tpbox 6/10KiB (enemeHTiB):
iA€0NOriYHMX, TMCUXONOrYHUX | TMOoBeAdiH-
KoBuX. laeonoriyHMMW eneMeHTaMu € cuc-
TeMaTU30BaHi 3HAHHA MPO KOHKPETHi npa-
BOBi fBMLLA, pe3y/ibTaTOM iX OCMWUC/IEHHS
Ha AOCUTb BMCOKOMY HaykKoBOMY piBHi. Mlig
NCUXONOrMYHUMN  e/leMeHTaMu  HayKoBeLb
po3yMie pe3ynbTaT eMnipu4yHoOro CBiTo-
CAPUNHATTS NOAbMW  NPaBOBOI  AINCHOCTI,
BUPaXXaETbCA BOHA €MOUisMW, WTaMnamu,
iHWMMKU  NCUXONOTMYHUMM  XapaKTEPUCTU-
kamun. [loBeadiHKoBa NpaBOCBIAOMICTb
ue MOTMBM TMpPaBOBOI MOBeAiHKW, MNpPaBOBi
HaCTaHOBM, SIKi B CYKYNHOCTi 3abe3nevytoTb
LiNiCHY OpieHTaLi0 NOBeAiHKM.

Y paHin poboTi aBTOp po3rnsgac i Tpu
OCHOBHI MoAeni nosefiHKn NanHu (aBTo-
HOMHY, FreTEPOHOMHY Ta AeBiaHTHY), AA€ M
npaBoOBi BU3HAYEHHS, AOCMIAXYE BMNAUB pi3-
HUX O6’€EKTMBHUX | Cyb'ekTUBHMX (haKTopiB
Ha KOXHY 3 gaHux ¢hopM noseaiHKM ocobu
B CycninbCTBi [8, €. 47-48].

H.J1. [Opo34oBuMY  AOCHIAXYE MUTAHHS
BHYTPILWHLOr0 NepekoHaHH4 cyadis nig 4vac
OUiHIOBaHHA CcyaoM 3acobiB AokasyBaHHS,
Yy CBOi CTaTTi «BHYTpilWHE NepeKOHaHHS
CypAi K eneMeHT MPUHUKUNY BifIbHOT OLiHKNK
pokasie» (2010 p.) pocnigXye iCTOpUYHO-
npupoaHe ¢GOpPMyBaHHS MOHATTS  «BHY-
TPILUHE MepeKkoHaHHA CcyaadiB», dKe rno4vano
BNpoBaAXyBaTuUCb y Teopito npasa y XVIII
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CT. 3a 3aMiHM cnigyoi ¢popMn npasocynas
Ha 3MarasibHiCTb CTOpPiH Yy CyAOBOMY MNpo-
ueci. 3sepTta€ yBary AoCnigHUUA i Ha Te,
K 3@ paAsHCbKOro nepioay AianekTUYHUM
maTtepianiam GopMyoBaB MOHATTA «BHY-
TPilLHE MNepeKoHaHHs CcyadiB», 3a3Hauvae,
O Le 3HaHHS, Wo HabyBaeTbca cyb'ekTamm
[OKa3yBaHHA y Npoueci Ni3HaHHA nogii, saka
Mana Micue B MUHyNoOMy. ABTOpka poboTu
[AE CBOE BW3HAYEHHS MOHATTIO BHYTPILl-
HbOr0 MEepeKOHaHHSA Cyaai SK efneMeHTy

npaBo3aCcTOCOBYOro Mpouecy: «ue CTaH
CBiAOMOCTI cyaai, wo Bigobpaxae pesynb-
TaT po3yMoBOi Cy6’eKTMBHOI  AiINbHOCTI

CyAdi y npoueci CyAOYMHCTBA WOAO OUiHKMU
AOKa3iB 3 METOK BCTAHOBNEHHS (PaKTUYHUX
06CTaBM KOHKPETHOI CrnpaBu, WO BXOAUTb
00 npeaMeTa A0OKa3yBaHHA, pe3yfbTaT SKOi
BTINNOETBCA B CYLOBOMY pilleHHi». [docnig-
HUUSA KPWUTUYHO OLIHIOE TMpPaBOCBIAOMICTb
CynniB y akTopi BHYTPILWHbLOrO nNepeko-
HaHHS CyAAaiB, OCKINbKW «3MICT MpuUHUKUNY
BifIbHOI OUIHKW AOKa3iB € CTa/iMM, He3anex-
HWUM Bi4 NPaBOBOI CUCTEMU N MPUHANEXHOCTI
cyani Ao NeBHOro TuUny nNpaBoOBOI CUCTEMM,
He BMN/IMBAE Ha XapaKTep pO3yMOBOI Aissb-
HOCTI CcyaAi npu BCTaHOBNEHHI (aKTUYHUX
obctaBuH y cnpasi. Pi3HMUa B piBHI nNpo-
(ecitHOi NpaBOCBIAOMOCTI CyadiB He nepe-
LWKOAKAE, 3@ YMOB BiJIbHOI OLiHKWN [0Kasis,
OAHOMAHITHOMY BCTa@HOBJIEHHIO (aKTUYHUX
obctaBuH cnpasu» [9, c. 253-254].

o nuTaHHa eBonoUii NOHATTS npa-
BOCBIAOMOCTI, 1i CTpYKTypu $§K couianb-
Horo ¢eHoMeHy 3BepTanachk i I.I1. KnimoBa
y CBOili cTaTTi «[1paBOCBIAOMICTb: A0 Teo-
pii nutanHHsa» (2012 p.), nigkpecnioBana,
WO MpaBOCBIOOMICTb € CYKYIMHICTIO Mnpaso-
BUX YSBNE€Hb, MOYYTTiB, MEpPeKOHaHb, Oui-
HOK, WO BMpaxakwTb CTaBJeHHS iHOMBIAIB,
couianbHMX rpyn, CycninbCTBa 3arasoMm Ao
npaea, A0 NOBEAIHKW Noaen y ranysi npa-
BOBOrO peryntwoBaHHA. BoHa Mae cknagHy
BHYTPIWHIO CTPYKTYpy Ta CEHCOTBipHUN
XapakTtep, TOMY [03BONS€ 6inbWw MOBHO
N 06'€EKTUBHO Mi3HATU W 3pO3YMIiTU NMpaBoOBY
AincHictb [10, c. 40].

LUboro »x poky B «HayKOBOMY BIiCHUKY
YXropoAcbKoro HauioOHasIbHOro YHiBepcu-
TeTy» 6yno onybnikoBaHO HayKoBY CTaTTHO
N.A. Kypenan «lloao po3yMmiHHA npode-
CiMHOI NpaBOCBIAOMOCTI». ABTOpKa 3a3Ha-
4yae€, WO HeMae A0CTaTHIX MiacTaB BKAOYATH
y rpynoBy npodecinHy npaBOCBiAOMICTb
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HaCTaHOBY Ha HeyXWNbHY pearnizauito npa-
BOBMX UIHHOCTEN, OCKiNbkM npodecinHa,
iHOMBiAyanbHa 4M rpynoBa NpaBOCBiAo-
MiCTb MOXe 6yTn xmbHot, To6TO0 aedopmo-
BaHOK. 3 ornaay Ha ue MNpOroOHYE BKIIO-
yaTu B TEOpPEeTUYHY MoAenb npodecinHoi
NpaBoCBiAOMOCTi LiHHICHO-NpaBoOBi Opi€H-
Tauii, HaCTaHOBU SK OKpPEMUN Ti eneMeHT.
3 ypaxyBaHHSM AaHux o06CTaBWH, aBTOpKa
3a3Hayva€, wo npodecinHo-NpaBoBa CBiAo-
MiCTb 3 nornsay rAnbuHM nisHaHHA npaso-
BUX SIBMLY, CTaHOBUTb cob60l0 crieuianizoBaHi
NpaBoBi 3HAHHSA, YMiHHS, HaBU4YKK, Nepeko-
HaHHS, MOYYTTS, 3a AOMOMOro AKUX 3M4iM-
CHIOETbCA MpeaMeTHa puandHa AisfbHICTb

[11, c. 41-43].
o nuTaHb CTPYKTYpn Ta QYHKUIN
npodeciiHoi  NpaBOCBIAOMOCTI Yy  CBOiW

OfAHOMMeHHIn cTaTTi (2012 p.) 3BepTa-
naca i O.A. XwupoBueBa, 3a3Havana, LWo
He3BaXKxatuM Ha HaJIeXXHe TeopeTu4vHe
BMBYEHHSA Teopii NpaBOCBIAOMOCTI, Yy Hi#n
yce X BIACYTHE €AuHe 1i NOHATTA, BiACYTHI
€OVHI XapaKTEpPUCTUKKU, OCKIIbKU ICHYIOTb
Pi3Hi nornaan Ha npouec HopMyBaHHA Mpo-
decinHoi NpaBoCBiAOMOCTi, i CTPYKTYypy Ta
(PYHKUIT, WO roBopuUTb NPO HEAOCTaTHIN CTy-
NiHb Po3p0b/EeHOCTI AAHOI TEMU Y BITUM3HS-
Hi nNpaBoOBiM Hayui. HoBa cycninbHa, npa-
BOBa Ta MNOJTMYHA peanbHiCTb noTpebye
nepernsay nornsais Ha Aady npobnemy,
HOBOro piBHA YCBIAOMNEHHS CTPYKTypu
M 3MicTy npodecinHoi NpaBOCBIAOMOCTI Ha
OCHOBi Cy4yacCHMX HaykoBux niaxoais. [1po-
decinHa NpaBOCBIAOMICTb BiApi3HAETLCS BiA
iHWKXX BWMAiB NPaBOCBIAOMOCTI AKICHUM CTa-
HOM efleMeHTIB CBOro 3MiCTy - KOrHiTUB-
HOro, MNCUXONOriYHOro Ta MOBEAIHKOBOrO,
3a 06'eMOM i rMINMB6MHO NONITUKO-MPaBOBUX
3HaHb, HaBMYKaMM Ta BMiHHSAM aHanisysaTu
npasoBi Npobnemun, BUpilyBaTWU NOCTaBNEHI
topMaAnYHi 3aBaaHHsa [12, ¢. 307, 311].

Y 2013 p. A0 NUTaHb 3aranbHUX pUC Mpo-
decinHOi nNpaBOCBIAOMOCTI CyaAiB y CBOIil
CTaTTi «3aranbHi pucu npodecinHoi npa-
BOCBigoMOCTi cyaais» 3BepTascs 1.0. lNaH-
yyK. ABTOp 3a3Hauae€, Wo npodeciiHa CBi-
AOMICTb € (OpPMOK CYCNifbHOI CBIAOMOCTI,
ABNAE COBOK CYKYMHICTb OCHOBHUX COUi-
anbHMX BWUMOr, igeanis, ysiB/leHb, 3BepHe-
HMUX A0 KOHKPEeTHOI npodecii Ta NOKANKAHUX
peryntoBatu npodeciinHi BigHOCUHK noaen
i cniBBigHOCUTN BY3bKoNpodecinHi BUMOrM
i3 CcycnisibHMMW HacTaHoBaMu. ABTOp pocChni-
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IXKYE Ppi3Hi BU3HA4YeHHA NpPaBOCBIAOMOCTI,
SIKi NPOMNOHYIOTb Y CBOIX poboTax HayKoBLi,
AOXOAUTb BWCHOBKY MNPO HASABHICTb ABOX
BMAIB CBIAOMOCTI: NpodecinHOi Ta NpaBoBOi,
WO Ma€E BeNMKe 3HAYeHHS ANS PO3YMiHHS
npodecinHoi cBigoMocTi cyaais. HaykoseLlb
3a3Hayvae€, Wwo npodecinHy NpaBOCBIAOMICTb
CyAaniB HeobxigHO poO3yMiTUM K 0cobnmBui
BWA CyCniNbHOI CBIAOMOCTI, sIKui Bigobpa-
)Xa€E CTaBJ/IEHHA CyAaAiB A0 rMpasa, K npeg-
CTaBHMKIB OKpeMOoi NpodeciiHOi rpynn, oxo-
NJIKOE CYKYMHICTb NPaBOBMX 3HaHb, OLUIHOK,
yaBNeHb, ifen, CyOXeHb, WO BMJNBAKOTb
Ha BMKOHAHHA HWUMK CBOIX nNpodecinHnX
060B’A3KiB, a camMe - 3AiNCHEeHHS npaBo-
cypas» [13, c. 3-5].

Y 2014 p. sunwna cratra C.M. yba-
yeHka «[lpaBoBe MWCNEHHSA Ta MpPaBOCBi-
AOMICTb CyAAdiB SK OCHOBa MNpaBOCYAHOro
CyAo4YnHCTBa». Y aaHin poboTi aBTop 3a3Ha-
Yyae, WO <«nNpaBOCBIAOMICTb cyaniB i ¢eHo-
MeH iX MpaBOBOr0 MWUC/IEHHSA € TMOHATTAMMU
TiCHO B3aemonos’a3zaHnMn. OcobnmBo 4iTKO
Ler B3aEMO3B'AA30K MPOSIBAAETbCS Ha eTani
ouiHiOBaHHA ¢akTiB i AoKasiB nig 4ac pos-
rnagy cynoeoi cnpasu. Ha ubomy eTani
CYAOUYMHCTBA CYyAAS CTMKAETbCA 3 TaKUMMU
napamMeTpamMuM npaBoOCBIAOMOCTI, $K nMpo-
6nematmka iCTUHM W aBTOopuTeTy. ICTUHa
BM3HAYaETbCA CyAAelo MiA Yac OLUiHIOBaHHA
AOCTOBIpHOCTI akTiB i AokasiB». Bigobpa-
XXeHHS ¢akTiB i AOKa3iB y CBIAOMOCTI cyaai
ONoCepeaKOBYETbCA MOro BIACHUM  CBITO-
rnsgoM. TobTo Ha Takui npouec ni3HaHHS
cynneto dhakTiB i AoKasiB BNJNMBAKOTb 3aCBO-
€Hi HMM YNPOAOBX XWUTTA (yHAAMEHTANbHI
XUTTEBI OpPIiEHTMPU N NpodecinHn J0CBIa».
ABTOp 3as3Hauya€, Wo <«npodecinHy npaso-
CBIAOMICTb CypdiB MOXHA BU3HA4YUTU SK
NpaBoCBIAOMICTb crneundiyHoi rpynu ocib,
Wwo npodecinHO 3aMMalTbCs MNpPaB03acTo-
COBHOI AiSNIbHICTIO, MalTb (haxoBy OCBITY
MW nigroToBKYy, CnifibHi FHOCEONOriyHi HaBu-
YKM, CTEepeoTunu, ULIHHOCTI Ta MopasibHi
HOPMU, KEpYKTbCA CMiIbHOK eTUKOK MnoBe-
AiHkn» [14, c. 12].

o nuTaHb nNpaBOCBIAOMOCTI £AK [Xe-
pena npasa 3BepTanacsa i T.€. Kpaseub
y CBOi cTaTTi «[1paBOCBIAOMICTb AK AXe-
peno npasa» (2018 p.), Ae 3a3Hayae€, WO
«HayKoBLi He BMpPO6MUAN €ANHOrO ChiNbHOrO
BU3Ha4yeHHS npaBocBiaoMocTi. CTaHOBJIEHHS
i pO3BMTOK NpaBa noTpebyloTb 3HaHb i po3y-
MIHHA 4K MpaBOCBIAOMOCTI, TaK i iHWMX
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NpaBOBMX ABULL, LLO 3YMOBJIHOE 3aNIEXHICTb
npaea Big4 npasocBigoMocTi». OTXe, «npa-
BOCBIAOMICTb Cyb’ekTa € perynatopom Moro
noBeAiHKN B CyCninbCTBi, Ae MOMY BiABO-
OVTbCS BiANOBIAHE Micue y NpaBoOBil peanb-
HocTi» [15, c. 239-240].

Llboro > poKky B XypHani <«AnbMaHax
npasa» Bunhwna cratra C.B. BobpoBHUK
«[lpaBo0 Ta nNpaBOCBIAOMICTb: B3aEMO3a-
NEeXHICTb». Y poboTi AOCNIAXYETbCA «pOnb
npaBoni3HaHHsA Yy ¢dopMyBaHHi npodecin-
HOI MpaBOCBIAOMOCTI CyAAiB», MiAKPeEC/to-
€TbCHA, WO «NpPaBO Ma€E ABOEAUHY Mpupoay:
BOHO Bigobpaxa€e AiNcHICTb y ¢opMi ysiB-
NeHb, iaen Ta OUiHOK i BOAHOYAC BUCTYyMae
B pONi CaMOCTIMHOro couianbHOro peryns-
Topa». TakKoX «B3aEMO3B'I30K MiX MpaBoOM
i MpaBOCBIAOMICTIO He O03Haya€ TOro, Lo
uen 3B'A30K € piBHUM i 6e3KOHMNIKTHUM.
BuMmorn CBiAOMOCTI W npaBa He 3aBXau
Y3roaXytTbCs, @ Hepiako " MnpoTUCTO-
ATb OAHE OA4HOMY, TakUM YMHOM, MiX npa-
BOM | MpaBOCBIAOMICTIO MOXYTb BUHUKATKU
M 4acTo BWHMKAKTb KOAI3ii, pPo36iXKHOCTI
Ta cynepeyHocTi». [lpaBo Ta nNpaBOCBi-
OOMICTb «pO3BMBAOTLCA pPa3oOM, B3AEMHO
NigTPUMYIOTb | AOMOBHIOKTL OA4HE OAHOro
yepe3 npasoni3HaHHA. [lpaBoni3HaHHA,
3i cBoro 6oky, Mictutb y cobi 1 npouec
BNAMBY MpaBa Ha npodeciiHy npaBoCBi-
AOMiCcTb cyadis». OTxXe, «MNpaBO 3aBXAu
€ O6'EKTUBHMM, peanbHUM IHCTUTYUINHUM
YTBOPEHHAM, 3MICT SAKOro CTaHOBUTb CUC-
TeMa 3aranbHoob60B’A3K0BMX, (OpManbHO
BM3HAYeHMX HOPM i nNpuHUMNIB, YTiNeHux
y BignosigHux dgopmax (axepen) npasa».
MpaBocBigoMicTb Xe € CYy6'€KTUBHUM sBU-
LeM, 3MIiCT AKOro CTaHOB/MATb: NpaBoBi igei,
NOHATTS, YsIBNEHHA o0cobu npo MuHyne,
YyMHHEe u4m OGaxaHe npaBo; cyb6’ekTuBHe
CTaBMEHHS A0 YMHHOrO npasa sik GeHOMeHy
CYCNiNbHOrO XMWUTTS; MAcOBi eMOLiNHI peak-
uii Ha NpaBo, Ha BUYUMHKMK nogen [16, c. 70].

[MpaBoCBigOMICTb K YaCTUHY
npaBocyb’ekTHOCTI y cBoOi cTaTTi «[lpa-
BOCBIAOMICTb K  HeobxigHa cknagosa
yaCTMHa  peanisauii  nNpaBoCyb6’EKTHOCTI»

pocnigxysas J1.0. MakapeHko (2018 p.).
ABTOp nMigKpecnoe, Wo <«npodecinHy npa-
BOCBIAOMICTb MOXHa BMBYATU $K pi3HO-
BUA4 rpynoBoi i Sk cneuudiyHnim cnocib
onaHyBaHHS MpaBoBOi AiMCHOCTI». «[lpa-
BOCBIAOMICTb €  BJACTMBICTIO  MCUXiKK
cyb’ekta BigbuBatM y BIigUYTTAX, YSBNEH-
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HAX | AyYMKaxX O6’€KTUMBHO iCHYKOUYy NpaBoOBY
AINCHICTb | NpaBOBY KynbTypy $K Hanex-
HICTb BKa3aHOI AiMCHOCTI. Jlnwe B peanizauii
npaBocyb’ekTHOCTI Moxe 6yTn 06’€EKTUBHO
npeacrtaBneHa JAincHa $KiCTb MNpaBoOCBiAo-
MOCTi KOHKpeTHoro cyb6’ekta npasa, ii Ain-
CHWUM 3MICT AN CNpUMAHATTAS MOro BCiMa
iHWnMK cyb’ektammn» [17, c. 25-27].

Ha nwuTaHHA CynoBOro rnpaso3acTocy-
BaHHA 3BepTana yBary Yy CBOi HayKOBii
ctatTi «CyaoBe NpaB03acTOCyBaHHA: OKpeMi
3arasibHOTEOPETUYHI NUTaHHS 40 CKNaf0BUX
enemeHTiB» O.C. KonutoBa, sIka 3a3Hauvae,
WO «CyAOBe MpaB03aCTOCYBaHHA € OCTaH-
HbOK CTAAi€0 MeXaHi3My MpaBoOBOro pery-
NOBAHHA, sIKe TI'PYHTYETbCS Ha 6aszoBoMmy
NpUHUMMI NpaBa - NPUHLUMMNI BEPXOBEHCTBA
npasa». [aHuMW NpuMHUMN BNAMBAE «Ha BCi
e/leMeHTN npaBOBOi KY/bTypu CYCNiSibCTB
i ocobu, Bigirpa€ nposigHy ponb Yy Cya0BOMY
npaBo3acTocyBaHHi» [18, c. 195-197].

Y 2020 p. 6yno onybnikoBaHO HayKoOBYy
B.10. Knwoukosuua «[MogonaHHsa pedopma-
uii npodeciHoi NpaBOCBIAOMOCTI CyAdiB sK
3aci6 3abe3neyeHHs eMEeKTUBHOCTI Cyno-
BOrO MNpPaBO3acTOCYBaHHS», B $Kil aBTop
3BEpTaE yBary Ha Take sBule, sk «aedop-
mMauis npodecinHoi npaBoCBIAOMOCTI CyAa-
AiB», gKy aBTOp MNOB'AI3YE 3 <«BiACYTHICTIO
3HaHb i HaBW4YOK, CTEPEOTUMHUM MUCIIEH-
HSM, HIriNiCTUYHMM CTaB/IeHHAM cyaniB Ao
rnpaea, HeAOCTaTHICTIO KYNbTYpPHOro piBHS,
NpodecinHUM BUIOPaHHSM, WO € rOSIOBHOK
NPUYMHOK MNpOTMNPaBHOI abo MOMUAKOBOI
NMpaB03aCTOCOBHOI AisSIbHOCTI, NOSABO nep-
MaHEHTHUX HPUANYHUX KOHNIKTIB, CTBO-
pPEHHSAM HeraTMBHOro iMigXy BCi€i CynoBOi
rinkm Bnagn <..> HasBHICTb Xe npode-
CiMHOI MpaBOCBIAOMOCTI CyaaiB MOPOAXKYE
NO3UTMBHY NPaB03aCTOCOBYY  AiS/IbHICTb,
K@ MIiCTUTb Ail <..>, WO OUiHITbCS CyC-
NiNbCTBOM $AK MpaBWJbHI, CNPAMOBAHI Ha
AOCATHEHHA couialbHO KOPWUCHOrO pesy/ib-
Taty ansa ocobucrtocTi» [19, c. 313-314].

Lboro » poky B XypHani «[lpuBaTHe Ta
nybniyHe npaso» BUMLINA HayKoBa CTaTTH
M.M. AcuHka «[o nuTaHHA «edeKTUBHOCTI»
npasocyaAs B YKpaiHi: aHania Ta nepcnek-
TMBWM». Y AaHin poboTi aBTOp Ha OCHOBI CTa-
TUYHUX AaHWUX, AaHWUX COLIONOriYHKUX AO0CHi-
[XXeHb, MpoBeAeHUX cepen CYAdiB Pi3HUX
iHCTaHUi, NpPOBOAMTb AOCNIAXEHHS KOpyn-
LinHOro cknagHuka B CyaAdiBCbKOMY cepeno-
Buwi. Cepea Taknx NposiBiB € HeJOCKOHasne
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3aKOHOAABCTBO, WO JAAE 3MOry <«y4yacHu-
KaM CrnopiB 3a CNpusiHHA HenobpoCcoBICHUX
CyAAiB MaHinynoBaTM 3aKOHOM. BiacyTHin
i MOHITOPWHI CyAOBMX pilleHb, SKi y4acHu-
KaMn He ockapxysanumcb. Cama X cuctema
NPUTArHEHHA cCyaais A0  guvcumnniHapHoi
BiANOBIAANbHOCTI € HeedeKTUBHOW>». ABTOP
NMPOMOHYE CKOpPUryBaTW CriBBiAHOLWEHHS
MOHATb «MPaBO» i «3aKOH», OCKIiIbKW Aep-
XaBa HWHI BUMarae Big cyaanis npaB03acTo-
CyBaHHS Ha OCHOBi BEepXOBEHCTBA 3aKOHY,
ToAi SIK AeKnapye npaB03acTOCyBaHHA Ha
OCHOBi BEpXOBEHCTBa Nnpasa.

BopoTbba 3 Kopynui€to Ha ocHoBI aedop-
Mauii NpaBOCBIAOMOCTI CyAAiB HEMOXMBA,
TOMY AeKflapyBaHHSA CTaTKiB cyaaiB € cnab-
KO OCHOBOK ANn8 nNoAoNaHHA Kopynuii
y npasocyaai [20, c. 98-99].

Y HayKoBi“ niTepaTypi AOCNIAXYHOTbCS
i NMTaHHA B3aeMogii npasa Ta NpaBOCBi-
AOMOCTIi, IXHbOI B3a€EMO3asieXXHOCTi Ta B3a-
emoBnmBy. Tak, O.€. 3ab3antok y CBOil
ctaTTi «[1lpaBo Ta npaBoBa CBIAOMICTb: B3a-
EMOJiS, B3AEMO3aNIeXHICTb Ta B3AEMOBN-
NMB» 3BEpTaE€ yBary Ha Te, WO «MNpaBOCBi-
OOMICTb € CYNYTHWMKOM npasa, OCKiNIbKU M
npuUTaMaHHi CnifbHi pucKn, a came: 1) BOHMU
HanexaTb [0 €AWHOI MpaBOBOi CUCTEMMU;
2) BWKOHYKTb HOPMATMBHO 3aKpinneHi
dYyHKUii; 3) XapaKTepu3yeTbCS MEBHOK
CTPYKTYpOlO; 4) 3yMOBIOKTLCSA CMiIbHUMU
couiasibHO-EKOHOMIYHUMMU, MONITUYHUMM,
iA€0NOrYHMM, KYNbTYPHUMN 1 iHWKUMK daK-
Topamu. BoaHoyac npaBoOCBiAOMICTb i MpaBo
MalTb aBTOHOMHMM XapakTep. I3 uux nia-
CTaB NpaBo 3aBXAW € 06'EKTUBHWUM, peanb-
HUM, (HCTUTYUINHUM YTBOPEHHSIM, 3MICT
SIKOrO CTAHOBMATb: MPaBOBi iAel, NOHATTH,
ysSiBNieHHs1 0CObW Npo MWUHY/E, YMHHE UK
6axkxaHe npaBo; cyb’ekTMBHe CTaBNeHHS A0
iCHYtO4Oro npaBsa ik PeHOMeHY CyCninbHOro
XWTTSA; MacoBi eMOoUilHi peakuii Ha npaso,
Ha BUYMHKWK ntoaen» [21, c. 27-28].

MnTaHHS NpaBOCBIAOMOCTI Ta CYMiKHUX
NpaBoOBUX KaTeropih LWOAO B3aEMO3B'SA3KY
M B3aemoBnauMBy 6ynu npeamMeToM AOChi-
oxeHHsa A.A. Wenux y cratTi «[lpaso-
CBiAOMICTb Ta CYMDKXHIi NnpaBOBi KaTeropii:
B3aEMO3B’'A30K i B3aemosnnme» (2020 p.),
Ae aBTop 3a3Hayae, Wwo npaso € pyHAaMeH-
TaNIbHOK KAaTeropi€rn, OCKiIbKN BOHO BUCTY-
na€e 3acoboM ynopsiaKyBaHHS CyChiNbHOMO
cepeposuua. [lMpaBoOCBIAOMICTb Ma€ BNAUB

(%)

Ha nNpaBo M nondra€ B TOMy, WO I'IpaBOCBi-
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AOMICTb € IHCTPYMEHTOM CNpPUWHATTA npasa,
€ YaCTUHOW NACbKOI cBigomocTi. Adocnia-
HUK CNpUMMaE MOHATTA MpaBOCBIAOMOCTI
3 nNornagy TpbOX OCHOBHMX PiBHIB: HOpUANY-
HOro, COUiOKYNbTYPHOro Ta inocodcbKoro.
I Bce X ocHOBOW OpMyBaHHSA MpaBoBOI
CBiAOMOCTi, Ha AYMKY aBTOPKW, € «rpa-
BOBi 3HAHHSA, Ppi3Hi eMouii, yaBneHHs, igei
Ta rnepekoHaHHa». OTXe, aBTOp AOXOAWUTb
BUCHOBKY, WO <«nNpaBO i MpaBOCBiAOMICTb
€ B3AEMOMNOB'A3aHMMKU | B3AEMOAIKOUYNMMU
KaTeropisiMm», a TOMy <«BiJOKpeM/IEHO BOHM
He MOXYTb icHyBaTu» [22, c. 35-37].

LUboro x poky Bunwna cratra C.I. Kyk-
ceHka «[1paBOCBIAOMICTb | XXWUTTEBI UiH-
HOCTi YKpaiHCbKOrO CycninbCTBa Ta €BpPO-
NencbKMx AeMOKpaTin», Ae aBTOp aHanisye
CYTHICTb NpaBOCBIAOMOCTi, CUCTEMATU3YE
OCHOBHi aKUEeHTU, 4Ki CcTaBnatb A[ocnig-
HUKW WOAO NUTaHb PO3YMiHHA LbOro ABMLLA
AK: iAeMHOro BMPaXXeHHS MpaBoOBOi AiNn-
CHOCTIi; CMCTEMM eMOUIMHO-YYTTEBMX | paui-
OHaNbHO-MUCNEHHEBUX 06pasiB, H6a3oBaHMX
Ha MNpPaBOBUX MOYYTTAX, 3HAHHAX | 3BUY-
Kax; pe3ynbtaty YCBIAOMNEHHSA N04AbMMU
LiHHOCTI npupoAHOro npasa, npas i cBobog
nanHWU. ABTOp noainsie npodecinHy npaso-
CBiAOMICTb Ha HayKOBO-TEOPETUYHY i npak-
TUYHY NpPaBOCBIAOMICTL HOPUCTIB-NPAKTUKIB
[23, c. 3-5].

[o pocnigXeHHS NpaBoCBIAOMOCTI [0Ny-
yascsa i 4.C. boriB y CBOIiM HayKOBin CTaTTi
«[TpaBoOCBIiAOMICTb SK OCHOBa nobyaosum
npaBoOBOi AepXXaBW», 3a3Hayas, WO MpaBo-
CBiAOMICTb nepebyBa€ B OCHOBiI MNpaBOBOI
KynbTypu i € CYKYMNHICTIO nornsgie, iaen,
Mo4vyTTiB, HAaCTPOiB, 4Ki MalTb CTOCYHOK
[0 npaB.a, i BKA4Yae B cebe ysaBNeHHS Npo
npaeso, TO6TO MpPaBOpPO3YMiHHSA, MNOrNsan
Ha pofib NpaBa, NMpaBOBi YCTAHOBWU B XWUTTI
CycninbCTBa W pAepxasu, igei nNpo npasa
nauHKM, BignoBiaanbHICTb 0cobu nepen
iHWMMW NTI0ABMWN, AEPXABOK i CYCNiNIbCTBOM.
MpaBocBigoMiCTb € ayxoBHot (igeonoriy-
HO) rapaHTielo 3abe3neyeHHs 34IMCHEHHS
npas i BUKOHaAHHSA oboB’a3kiB [24, c. 197].

Y 2023 p. onybnikoBaHo CTaTTiO
O.A. HaszapeHka «TeopeTnko-rnpasoBa
XapaKTepucTmka npaBOCBIAOMOCTI», Yy $Kin
aBTOp 3a3Ha4ya€, He3BaXKalw4ynm Ha Te, LWo
NpaBOCBIAOMICTb € YHiIKalIbHUM SBULLEM,
€AMHOrO YHiBepCanbHOro nornsay Ha pade
ABMLE HAYKOBUi He MakTb. [Nna nisHaHHSA
Moro CyTi Ta CTPYKTypu HayKoBeLb aHani-
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3Y€E HasBHi NOrnaauM BYEHUX Ha rAnbUHY
noro BigobpaxeHHsl, NOAINSAE i Ha AOKTpuU-
HanbHY, 3BMYaWHy Ta npodeciiHy, a 3a
CTyrNeHeM CnifibHOI MpaBOCBIAOMOCTI - Ha
MacoBy, rpynosy, iHAMBIAyanbHY. PO3Kpu-
BaE aBTOp i CTPYKTypy nMpaBoOCBiAOMOCTI,
BUAINAE ABa OCHOBHI il eneMeHTU: NnpaBoBYy
NCUxosiorito Ta npasoBYy igeonorito. Taki
CTPYKTYPHi €N1eMeHTN, Ha AYMKY HayKoBUS,
MalTb 0CObnMBE 3HAYEHHS ANS PO3KPUTTH
il TEOpeTUYHOl i MNPaKTUYHOI 3HAYYLOCTI.
Y poboTi 3BepTaeTbca yBara Ha GyHKUii
NpaBoCBIAOMOCTi: perynsaTuBHy, MNpaBOMO-
AentoBanbHy, OUiHIOBaNbHY, Mi3HaBasbHY,
HOPMaTUBHO-MPOrHOCTUYHY, iAE0N0rivYHy Ta
npaBoBUXOBHY [25, c. 35].

BMUCHOBKW. Y pe3ynbTaTi AOCNiAXeHHS
6inbwocTi  HaykoBux pobiT 3a nepioj
2000-2024 pp. 3 nuTaHb 3arajbHOMpPaBoO-
BOro nigxody A0 NUTaHb MNpPaBOCBIAOMOCTI
B3arani Ta npodecinHo-npaBoi CBiAOMOCTI
CyAAiB 30KpeMa MOXHa 3pobuTu Taki BUCHO-
BKU. JocnigkeHHa iHAMBIiAYyanbHUX, rpyno-
BUX Pi3HOBMAIB IHCTUTYTY MPaBOCBIAOMOCTI,
30KpeMa 1 npodecinHo-NpaBoBOi CBIAOMOCTI
CyaAiB 9K CyCrninibHO-NMpaBoBOro, MopaJsbHO-
npaBOBOro, MCUXONOrMYHOro,  KyJbTypoO-
JIoriYyHoro, igeonoriyHoro, iICTOpUYHOrO
nornaais, igewn, 3HaHb Npo nMpaBo Ta npa-
BOBY QAINCHICTb 3 i eMOUinHicTio, pauio-
HanbHICTIO, AedopmMauieto, Ha GOHI Kpu3u
npasocyans TOWO MakTb CYTO TEOPETUYHO
OAHOTUMHI cnpsiIMyBaHHSA, 6e3 ypaXyBaHHS
couionoriyHnx, CTaTUCTUYHUX, HOpPMaTUB-
HUX [A0CNigXeHb, MpaB03acTOCOBYOl Mpak-
TUKW, 30KpeMa W npeuefeHTHOI MpaKTUKK
BepxosHoro Cyay Ta moro Benukoi nanatwu,
KoHctutyuinHoro Cyay YkpaiHn, €sponeu-
CbKOro cyay 3 npas JAnHW, EBPONENCbKOI

KOHBEHLii Npo 3aXUCT npas JOANHU N OCHO-
BOMOIOXHUX cBO6OA. YCe Le BKa3sye Ha Te,
WO BMBYEHHS npodecinHoi NpaBoOCBiAOMOCTI
K NpaBOBOro noHATTA y cdepi npaeBa Ta
Moro npaBo3aCTOCOBYO0I NPaKTUKKM B peanb-
HOCTi Cy4YaCHOro npaBocyaAsi B LUMPOKOMY
noro nNpaBoOpoO3yMiHHI noTpebye dyHAaMeH-
TallbHUX, KOMMIEKCHUX, MNPaKCeonoriyHnx
AocnigxeHo, ki 6ynun 6 cnpsmoBaHi Ha
NOEAHAHHSA Teopii npaBa 3 MOro npuknaa-
HOK CYTTIO — MpPaB03aCTOCOBYMM MPOLECOM,
wo Mae dopMyBaTM COUIOMOriYHY JiHIMAHO-
NpaBoOBY peasnbHiCTb, AKOK € npodecinHa
NpaBoCBIAOMICTb CyALiB.

Yci ui nMTaHHA B po3pi3i cyyacHoi napa-
ANrMKM  NpaBa NpaB03acTOCOBYOi Mogeni
npasocyaas, Mogeni npodecinHo-Npaso-
BOI MNOBEAIHKM cypdiB 3 nornagy npuH-
unnise He3anexHocCTi, cnpasensnBOCTI,
pPO3YMHOCTI, 3aKOHHOCTi, MOpasnbHOCTi, Bep-
XOBEHCTBa TMpaBa, $Ki CTaHOBNATb TeMy
npaBoOCBIAOMICHMX NPUHUMMIB, MpaBo3ac-
TOCOBYOI creuianisauii, iHHOBaUIMHMX nia-
Xo4iB OO0 npasocynasd Ta npoTuaii Kopynuii
aK aedopmoBaHoi cBigoMocTi cyaais, 6e3-
YMOBHO, BMIMBAE Ha npodecinHO-rnpaBoBy
CBiAOMICTb CyAdiB Yy npoueci npaBo3acTo-
CyBaHHA Ta 06rpyHTYBaHHS CBOEIi MpaBo-
BOi no3uuii. [lJaHe BKa3y€e Ha HeobXigHICTb
MoZepHizauii He nuvwe npaBocyana Ha
OCHOBi HOBITHIX €/eKTpPOHHO-iHdopMaUin-
HUX TexHosnorin, a n niabopy Ta po3cTa-
HOBKW CyAA4iBCbKUX KagpiB, WO BaX/1UBO
K KOMMJIEKCHWI niagxia [0 ¢opMyBaHHS
NiHIMHOro-NpaBoBoi NpaBoCBIAOMICHOI
peanbHOCTi, sIKa € OCHOBOKW npodeciiHo-
NMpaBoBOi CBiAOMOCTI CyAAiB, OCKiSIbKW NOEA-
HY€E B CObi IK TEOPETUYHI, TaK i MpPaKTUYHI
HanpauBaHHS.
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MpunBaTHOrO BULLOIro HaBYaNbHOMO 3aknagy «EBPONENCbKMI yHIBEpCUTET»

Y crartTi gocnigxyeroeca npobnema rpaBoro Cratycy, MOMEHTY HabyTTsi Ta CrocobiB 3axucTy
rnpaB Ha 4yacTKy y CTaTyTHOMY Kanitasi TOBapucTBa 3 OOMEXEHOK BiAroBiAasbHICTIO B acrek-
Ti 3aKoHoAaBunx 3miH 2018-2020 pokiB. O6rpyHTOBaHoO, L0 BE/INKA KilIbKICTb HEMATEPiaibHUX
06'eKTiB UMBINIbHOro 0biry He nepeabavyarTb MOX/INBOCTI Pi3NYHOro BOSIOAIHHS HUMU K [0 TaKux
06'eKTiB HE MOXe 6YyTH 3aCTOCOBaHa Kacu4yHa KOHLENLis BOI0AIHHS.

KoHcTaToBaHoO, 1j0 BHECEH| 3aKOHOAABYI 3MiHN OCTaTOYHO 3aKpinuin peecTpauinHe nigreep-
JAXKEHHSI NMpaB Ha 4YacTKu y CTaTyTHUX Kanitasnax ToBapucTB I riepexig ripaBa B/IACHOCTI Ha HUX
roB’s3aHnii CyTO 3 AEPXKABHOIO PEECTPALIEID, a HE 3 (PaKTOM BMKOHAHHS AOroBipHMX 3060B’93aHb
Yy [HLINMU IOPUANYHUMY haKTamu.

HaronoweHo, o 3anpoBagxeHa B JOKTPUHY Ta CyAOBY MPaKTUKy KOHUEMNLisi KHUXHOIro BoJio-
AiHHS abo peecTpalifiHOro niaTBEPAXXEHHS rpaB Ha 06 '€EKTU HEPYXOMOIro MariHa y CBOIX OCHOBHUX
npuHUnnax | 3acagax € roBHICTIO NpuAaTHOK A/ 3axXUCTy NpaB Ha HeMmaTtepiasbHi 06°€KTH, Ha
YacTKu y CTaTyTHUX Karitasiax ToBapucTB TaKoX.

BucrioBn€eTbCsi no3ulis, WO 3arnpoBaAXeHi 3MiHaMu [0 3aKOHY Mpo AEPXAaBHY PeECTpaLito
opUANYHNUX 0Cib, nigcTtaBu 4719 BHECEHHS 3MiH A0 PEECTPY 3a CYyAOBUMMU DIilLEHHSIMU € HiYUM
iHWKUM, K MaTepiaibHO-rMPaBoBUMM Criocobamu 3axuCTy nNpaB Ha 4YacTKu y CTaTyTHUX Karnitaaax
TOBapuCTB.

BusHaueHo, o npaBuibHUMU, HANEXHUMN H €PEKTUBHUMM Cr10CObaMu 3axuCTy rpas noKynus
YacTKu y CTaTyTHOMY Kariitaslii ToBapucTBa B pasi nopyLueHb yMOB OroBOpY LLOAO il nepegadyi € BUMO-
M rpo BU3HAYEHHSI PO3Mipy CTaTyTHOro Kanitasay 1a po3MipiB YacTOK yYaCHMKIB, @ TaKOX Mpo CTSr-
HEHHS1 (BUTpebYBaHHS 3 BOJIOAIHHS) 3 BiANoBigadya 4acTku y CTaTyTHOMY Kanitasi. PO3MeEXyBaHHS
Takux CriocobiB 3axuCTy 3a/1exXuUTb BiA akTy CTanocTi Yu 3MiHU pO3Mipy CTaTyTHOIo Karitasy.

KnrouoBi cnoBa: 4acrka y CTaTyTHOMY Kanitasi ToBapnucTBa, crnocobu 3axucty npas, NpUHLUNI
DEECTPALIINHOIro NigTBEPAXEHHS MpPas.

Deledyvka Serhii. Protection of rights to a share in a company’s charter capital
and the principle of registration-based confirmation of rights

This article examines the legal status, moment of acquisition, and methods of protecting rights
to a share in the charter capital of a limited liability company in light of legislative amendments
introduced between 2018 and 2020. It is substantiated that a wide range of intangible civil law
objects do not permit physical possession, and thus the classical concept of possession cannot
be applied to them.

It is confirmed that the legislative amendments have firmly established the principle
of registration-based confirmation of rights to shares in the charter capital of companies,
whereby ownership rights arise exclusively upon state registration, rather than upon fulfillment
of contractual obligations or other legal facts.
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At the same time, particular emphasis is placed on the notion that the doctrinal and judicial
concept of "book ownership” or registration-based confirmation of rights to real estate is, in its
fundamental principles, fully applicable to the protection of rights to intangible assets, including

shares in the charter capital of companies.

The article argues that the grounds introduced by the amendments to the Law on State
Registration of Legal Entities for entering changes into the register based on court decisions
should be understood as substantive legal remedies for the protection of rights to shares in

the charter capital of companies.

It is concluded that the appropriate, proper, and effective legal remedies available to
a purchaser of a share in a company'’s charter capital in the event of a breach of contractual terms
are claims for the determination of the size of the charter capital and the participants’ shares,
as well as claims for the recovery (restitution) of the share from the defendant’s possession.
The distinction between these remedies depends on whether the charter capital amount has

remained unchanged or has been altered.

Key words: share in charter capital, legal remedies, principle of registration-based confirmation

of rights.
MocraHoBka npo6nemMun. 3 po3BU-
TKOM HOBWUX TEXHOJOri, MoaepHi3aui€to

Ta uundpoBsi3auUIiEld  CYCNiNbHOrO  XWUTTH
3’'aBnseTbca Bce bHinbwe 06°ekTiB UMBINb-
HMX NpaB HeMaTepianbHOro XxapakTepy,
06ir i 3axuCT NpaB Ha AKi Ma€ CBOi CYTTEBI
ocobnmeocTi. OueBmaHo, WO A0 o06’ekTiB
HemMaTepianbHOro Xapaktepy He Moxe 6yTn
3acTocoBaHa KflaCM4yHa KoHUenuis BOO-
AiHHS, OCKiNIbKW BOMIOAITM TakKMMN 06’ekTamm
diznyHO HemoxnmBo. o Takux 06°ekTiB
€ BCi NigcTaBu BiAHECTM i YACTKKU Yy CTaTyT-
HMX KaniTanax TOBapuCTB 3 0Ob6MeXeHow
BiAMNOBiAANbHICTIO.

MuTaHHaM cTaTycy, obiry N 3axucrty
KOprnopaTuBHMX MpaB, OAHMM 3 OCHOBHWUX
BUAIB SKUX € 4YacCTKM Yy CTaTyTHMX Kanita-
nax ToBapucTte, 6yno npuaineHo A[oCUTb
yBarm B Hayui UMBINBHOrO npasa Ykpa-
iHW. OgHak 3 yxBaJiIeHHsIM HOBOI pepakuii
3aKOHY Mpo ToBapucTBa 3 O6MeXeHow Bia-
NOBiAANbHICTIO, MOB'A3aHMX 3 HEK 3MiH A0
3aKOHO4ABCTBA MPO AEpPXXaBHY peecTpauito
OPUANYHMX OCI6 iICTOTHO 3MiHUAMCA NiaXxoam
lLoA0 MOMEHTY HabyTTsa, a Takox cnocobis
3axuCTy npasB HabyBauyiB 4acToK y CTaTyT-
HMX KaniTanax ToOBapMUCTB Ta iHWMUX y4YacHU-
KiB OOroBipHMX BiAHOCWH WOAO 3a3Ha4YeHux
06’eKTiB.

OkpiM TOro, 3anpoBadXeHa Ha PpiBHi
OOKTPUHM Ta CyAOBOI NpPaKTUKW KoHuen-
LiS KHWXHOrO BOJMOAIHHA abo peecTpauimn-
HOro NiATBEpPAXXEHHS MNpas, WO Ma€ SK CBOIX
NPUXUNBbHUKIB, TaK | OMOHEeHTIB, MiCTUTb
apceHasn npuHUMNIB, @ TaKOX IHCTPyYMEH-
TiB 3aXUCTy He Tinbku Ana o6’ekTiB Hepy-
XOMOro MakHa, a 1 Ans HemaTepianbHUX
06eKTiB, A0 SAKMX BIAHOCATb i YaCTKM y CTa-
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TYTHMX Kanitasax TOBApUCTB 3 0O6MeXeHOo
BiANOBIAANbLHICTIO.

AHaniz pocnipxeHb i nyb6nika-
HiA. 3axucT UMBINbHUX npaB, cnocobu
TaKoro 3axucTy, iX HaNexHicTb i edpekTmB-
HiICTb BWCBITAOBaNUCb Yy AucCepTauinHux,
MOHOrpadiYHMX | MNOTOYHUX TEOPETUYHUX
AOCNIIKEHHAX. 30KpeMa MOXHa BWUAINUTH
poboTn Takmx HaykoBuiB, sk B.B. Bacunb-
yeHko, M.4. l'yneaH, 1.0. O3epa, A.B. Xyk,
B.B. Komapos, 0.0. Kot, 0.B. KonicHuK,
C.O. Kopoea, M.J1. KoxaHcbka, H.C. Ky3He-
uosa, P.A. ManpaHuk, I.B. Cnacubo-®arte-

eea, [.C. CneciBueB, M.0. CredaHuyk,
A.B. Tkauyk, M.B. Yc, €.0. XapuTOHOB,
I.I. XapueHko.

MTaHHa npaBoOBOI  MNpupoauM  KOpro-

paTMBHMX npae 6ynu npeaMeToM A0Chi-
DKEHHs1 Takumx ydeHux, gk O.B. bBirHsk,
B.I. bopucosa, O.M. BiHHuk, O.P. Ki6eHko,
B.M. Kpasuyk, B.A. Kpowutop, O.[1. Xapwu-
ToHoBa, B.C. LlepbuHa, B.J1. Apoubkui,
iHLUKXX aBToOpiB.

OpHak, sk 6yno BKasaHO BMLle, iCTOTHI
3MiHW cTaTycy, 0b6iry, MoMeHTy HabyTTsa Ta
3aXUCTYy MpaB Ha 4YacTKW y CTaTyTHUX Kari-
Tanax TOBapuCTB 3 0OMeXeHow BiAMOBi-
AANbHICTIO 3YMOB/IOKTb HEobXigHiCTb npo-
BeAEeHHSs AoCnigXeHb Y Ui cdepi.

MeTol0 cTaTtTi € aHania OCHOBHMX Hay-
KOBMX MOrns4iB i npaBoBMX No3uuin Bepxo-
BHoro Cyay Ha npobnemy cnocobis 3axucry
npasa y NpaBOBiAHOCMHAX, WO BUMANBAOTb
3 AOroBoOpy KyniBni-npoAaxy 4acTtoK y cTa-
TYTHUX Kanitanax ToBapuUCTB 3 0OMeXeHOot
BiAMOBIAANBHICTIO, BW3HAYEHHS MOMEHTY
HabyTTa MpaB Ha 4acTKy Ta 3aCTOCYBaHHS
AesKMX MPUHUMNIB KOHUenuii peecTpauin-
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HOro NiATBEPAXEHHSA NpaB 40 3aXUCTY npas
CTOpPiH [0roBOpy KyniBAi-npofaxy 4acTok
y CTaTyTHMX Kanitanax TOBapuCTB.

Buknaa oCHOBHOro marepiany. Biano-
BiAHO A0 CT. 656 LiMBinbHOro Koaekcy Ykpa-
iHn [16] npeameToM AOroBopy KyniBAi-npo-
Aaxy MOXyTb 6yTn 06'€ekTM He3aBepLleHOro
6yaiBHMUTBa Ta ManbyTHi 06’eKTU Hepyxo-
MOCTi, ManHOBI NpaBa, NpaBO BMMOIrM M iHLWI
06’ekTN. 3anexHo BiA NpaBoOBOi Npupoaun
Taknx o06’ekTiB, ocobnmBocTel 3aKoOHOAaB-
4yoro peryntoBaHHs iX 06iry 6yayTb iCTOTHO
BiAPI3HATUCS | cnocobun 3axnCTy npas CTOPIH
A0roBopy KyniBni-npogaxy Taknx o6’ekTis.

3 YCK/IaAHEHHAM CYCMIJIbHOrO  XWUTTHA
Bce 6inbwe 06’ekTiB UMBINLHOrO 06iry abto
npeaMeTiB  KyniBai-npoAaxy  BTpayaloTb
MaTtepianbHui cybcTpaTt, 3'9BNSAOTbCS HOBI
06’ekT, $SKi nNepBiCHO He MalTb Bigno-
BiAHOro MarTepianbHOro cknagHuka. [pu-
KnagoM TYyT MOXYTb 6yTwm akuii, obnirauii
Ta iHWi UuiHi nanepu, 9Ki 3aKOHOAABCTBOM
nepeeseaeHi B 6e340KyMeHTapHy dopmy,
MeXaHi3M 06iry SKuMX 3AIACHIOETLCA 3a
Aornomoro 061ikoBMX 3anucCiB i CTBOpPeEHOI
iHppacTpyKTypy Aeno3mTapHoro 06niky.
Lle n yacTku y CTaTyTHMX Kanitanax ToBa-
PUCTB 3 06MEeXeHOoK BiAMOBIAANBHICTIO, SKi
nicna HoOBOI peAakuil BiAMNOBIAHOINO 3aKOHY
TakoX MOXYyTb 6yTW nepesBeneHi B 6e3a0-
KyMeHTapHy ¢opMy 1 0b6ir akux Moxe 34in-
CHIOBATUCA u4epe3 Jeno3uTapHy CUCTEMY.
Le n npaBa BWMOru, i BipTyanbHi aKTUBM,
30KpeMa W KpunToBanTa, CTaTyc i 0b6ir
AKOi HMHI B NMOBHOMY 06cs3i He neranizo-
BaHWI, OCKiNbKKW, BiANOBIAHO A0 n. 1 npwu-
KiHUeBUX | rnepexigHMUX MoJIoXKeHb 3aKOoHy
YKpaiHn «[lpo BipTyanbHi akTuBm» [12],
uen npouec byae AisTM B NOBHOMY 06CA3i
nicna BHeCeHHs HeobXigHWX 3MiH y noaat-
KOBE 3aKOHOAABCTBO, sIKi MOKWM He Habpanwu
YMHHOCTI.

Ane nonpu BiACYTHICTb HAbyTTs YNHHOCTI
UMM 3aKOHOM, caM aKT MOro yxBasieHHS
3yMOBMB MOSIBY B HAYKOBiM nitepaTypi Bia-
NoBIAHUX AocnigXeHb, 0cobnAnBo 3 ornagy
Ha HeTpaauuinHicTb Takmx o6’ekTiB Ans
uMBinbHOro npasa YkpaiHu. €.10. CaByeHKoO
3a3HavaE, Wo HeobxigHO 3aMUCIUTUCL Haj
TUM, KUMKW MalTb 6yTW niaxoam A0 BONO-
AiHHA BipTyaslbHUMW aKTUBaMW B UUBINb-
HOMY npaBi Ta 4YM He NoTpeby€E iHCTUTYT
BOJIOAIHHA NepeoCcMUCNEHHA B enoxy uund-
poBUX peyen. MOXHa AiATUM BUCHOBKY, LLO
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3aKoHOAaBelUb YyCe X TaKu PO3Pi3HAE Kna-
CWMYHe NpaBO BJIACHOCTI Ta MpaBo BMACHOCTI
Ha BIpTyanbHi aKTUBW, MNOB'A3YE OCTAHHE
camMe 3 BOJIOAIHHAM MPUBATHMMKU KIKOYaMWU.
Ana 3anpoBagxeHHs edeKTUBHOro npaso-
BOr0 pexunMy Takux 06’eKkTiB UMHHA Moaenb
peyoBux npasB, 3akpinseHa B LUwuBinb-
HOMY Kogekci (mani - UK) YkpaiHu, notpe-
6ye KoOHUeNTyanbHOro MNepeoCMUCEHHS
[15, c. 64].

MoBHICTIO MOAINAEMO LIMTOBAHWUIA BUCHO-
BOK i BapTo AoAaTu, WO KinacuyHe BOJIO-
AiHHA, gKe nOB'A3YETbCA 3  (PaKTUYHUM
NaHyBaHHSM Hah pevyaMmu, He npuTaMmaHHe
He TiNIbKN BipTyaslbHUM aKTUBaM, a TaKuUM
TpaguuinHnm o6’ekTaM UMBINBLHOrO npasa,
AK akuii, obnirauii, 4acTtkm y CTaTyTHUX
KanitTanax ToOBapucTB, iHWKMM ob6’'ekTam,
SKi He MalwTb MaTepianbHOro ocHosu abo
dopmu.

Omxe, BIACYTHICTb 6yab-aKoi MaTepianb-
HOi OCHOBM Takux 06’ekTiB CBIigYMTb Npo
HEMOX/INBICTb (DiI3NYHOr0 BOSIOAIHHSA HUMMU,
a ue Jae€ niacrasn Ans BUCHOBKY MPO MOX-
NMBICTb 3acToCyBaHHSA [0 cTaTycy, obiry
Ta BOJIOAIHHA TakuMMuM 06’€eKkTaMm KOHUuen-
Uii KHMXXHOrO BONOAIHHA abo peecTpauin-
HOro niATBEpPAXXEHHA npaB, sika B Cy4ac-
HUX OOKTPWHI M CyaoBin NpakTuui YKpaiHu
3anpoBaj)XeHa CTOCOBHO 06iry m 3axucry
06’€KTiB HEpyXxOMOro MamHa. BMHATKOM TyT
MalTb OyTM KagacTpoBi AeTani Ui€l KOH-
uenuii, SKi nepeBaxxHO CTOCYHOTbCA 3eMeslb-
HUX AingHok. Baau 6e3anbTepHaTMBHOMO
3aCTOCYBaHHS LUi€i KoHUenuii aBTop 3a3Ha-
YyaB B iHWMX ny6nikauiax [2, ¢. 17], ane TyT
BapTO BKa3aTW Ha AXepena U OCHOBHi No3u-
LT W€l KoHuenuii.

Y cymoBi npakTtuui ii 3anovaTtky-
BaHHA Masio  Micue nicng  yxBaJieHHS
ABOX rocTtaHoB Benukoi [lanatm Bepxo-
BHoro Cyay (mani — BI BC) Big 4 nunHsa
2018 p. y cnpaBi N2 653/1096/16-u [4]
Ta BiAa 14 nuctonaga 2018 p. y cnpasi
N% 183/1617/16 [5]. Y topuanyHin Hayui
NPpUXUNbHUKaMKN L€l KoHUenuii € Taki Hay-
koBui, gk (0.HO. [Monos, A.M. MipoOwHi-
YyeHKo, iHWi [4, c. 270]. B acnekTi 3axucrty
Mnpae OCHOBHI MPUHUMAKM Ui€l KOHUenuii
TaKi: HEeMOX/MBICTb (i3MYHOro BONOAIHHSA
BianosigHMMM 06’ekTamMun; nNiATBEPAXKEHHS
(akTy Ta HaAsIBHOCTI BOJIOAIHHA Ma€ Micue
BUKJ/IIOYHO 4epe3 [AepXXaBHY peecTpauito;
BiAHOBMNEHHSA BOJIOAIHHS 30iNCHIOETBCS
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yepe3 NoJaHHS MO30BYy NpO BUTpebyBaHHSA
MaWHa; 3a40BOJIEHHS Takoro no3oBy € Nia-
CTaBOK A1 BHECEHHS BiAMNOBIAHOrO 3anucy
00 [OepXaBHOro peecTpy; TakKuMWh 3anuc
€ 3abe3neyeHHsIM yBeAeHHS  BnacHMKa
Yy BOMOAIHHS MawWHOM, sIKOro BiH 6yB He3a-
KOHHO no36asneHnint (NpUMHUMN peecTpauin-
HOro niaATBepAXXEHHS BOMOAIHHSA); (aKTnu-
HUM BOJIOAINbLEM TAKOro MaliHa € TOW, 3a
AKMM 3apeeCcTpoBaHe NpaBo Ha HbOro TOLLO.

Ha nepekoHaHHs aBToOpa, YCi NpUHUMNMK
3a3HauyeHoi KoHuenuii B MNOBHOMY 06cCs3i
MOXYTb OYyTW 3aCTOCOBaHi A0 3aXWUCTy npas
Ha BWLWEBKasaHi 06'ekTn, AKi He MaloTb
MaTepianbHOro OCHoBM, @i3nyHe BOMOAIHHS
SAKUMKU € cnpaBii HEMOXJ/IMBUM, Ha BiAMIiHY
BiA 06’ekTiB HepyxoMoro ManHa. HasiTb
6inbwe, Ui NpUHUMNK MNigNSralTb PO3BU-
TKY W KOHKpeTu3auii BignoBigHO A0 npaBo-
BUX ocobnumBoCcTen, ctatycy n obiry Takux
KOHKpeTHUX 06’ekTiB, $Ki, MawuuM ofHa-
KOBY HeMaTepiasibHy OCHOBHY, ICTOTHO
BiApI3HAOTLCA OAMH Big ogHoro. Ha npwu-
Knagi 4yacTtok y CTaTyTHMX Kanitanax ToBa-
puUcTB 3 06MeXeHOoK BiANOBiAANbHICTIO Aani
B poboTi 6yayTb npoaHanizoBaHi cnocobwu
3axXMCTy npaB Ha Taki 06'ekTn, 3o0Kkpema
M 3 ypaxyBaHHAM iXHbOro HemaTepianbHOro
XapaKTepy Ta pO3BUTKY MPUHUMNIB KOHLeN-
Lii peecTpauinHoro niaTBepAXeHHs npas.

Y Hayui UMBINIbHOrO NpasBa OAHMM i3 Han-
6inbl CyyaCHUX AOKTPUHANbHUX AOCNi-
[XXEHb 3axuUCTy KOprnopaTtuBHWUX npas, A0
SIKMX HanexaTb i YaCTKM Yy CTaTyTHMUX Kani-
Tanax TOBApuUCTB, € [OOKTOpPCbKa Aucep-
Tauis O.B. birHaka «LuBinbHO-npaBoBuit
3aXUCT KOpPropaTUBHUX nNpaB B YKpaiHi».
BusHaueHHs ocobnmBoCTEM HOPUCAUKLUIN-
HOi | HerpuCAMKUINHOI OpM 3axuMCTy Kop-
NOpaTMBHUX MpaB, BMOKPEMJIEHHSA MPAMOro
i HEMpSAMOro 3axucTy, BU3HAYEHHS 3axXUCTy
KOpropaTUBHUX MpaB 4epe3 MaTepiasibHO-
npaBoBi 3axoAn NpodinakTUYHOro Ta npu-
MYyCOBOr0 XapakTepy, 3a [AOMNOMOrow SKux
BiAbyBa€TbCA  BiAHOBNEHHS  (BM3HAHHA)
nopyweHnx (ocrnoptoBaHKX) KoprnopaTmBe-
HUX Mpas, AKi 3asexaTb Big NpasBoOBOI Npu-
poAM KOpPMOpPaTMBHOMO MpaBa, a TAKOX iHLUi
Aopobkn pgocnigxeHHs [1, c. 26] € BaroMum
BHECKOM Y PO3BUTOK AOKTPUHWU 3aXUCTY BiA-
nosigHMX 06’eKTiB UMBINbHMX MpaB.

OaHak TeopeTWyHa i NpakKTU4YHA OCHOBA
aucepTtauii r'pyHTyBanuCb Ha Martepiani ao
2018 p., ane camMe UbOro pokKy HabyB YMH-
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HOCTi 3akoH YkpaiHn «[lpo TOBapucTBa
3 obMexeHol | A0AAaTKOBOK BignoBigasib-
HicTio» [14], a TakoX BiANOBIAHI NoganbLui
3MiHM A0 3aKoHy YKpaiHu «[1po aep>aBHY
pEECTpaUil0  PUANYHUX 0Ci6, dI3UYHUX
oci6 - nignpueMuiB Ta rpomaacbkmx dop-
MyBaHb» [13], €Ki KapAWHaNbHO 3MiHWUAK
nigxoam o obiry Ta 3axMcTy 4acToK y CTa-
TYTHUX Kanitanax TOBapuCTB, 3anpoBaguiu
AesiKi eneMeHTU KoHuenuii peecTpauinHoro
niaTBEpPAXEHHS Npas.

Tak, 3rigHo i3 4. 5 cT. 24 3aKoHy YKpaiHu
«[lpo TOBapuctea 3 obMexeHow i goaar-
KOBO BiANOBIAANbHICTIO», Y4yaCHWK YyBa-
XAETbCA TakKUM, WO BMNLIOB 3 TOBApWUCTBA,
i3 AHS Aep)xaBHOi peecTpadii roro Buxoay.
3anpoBaamBlUM  peeCTpauinHe  niaTeep-
IXKEHHS MOMEHTY nMpUMNUHEHHS npaB Ha
YacTKy, 3aKOH BOAHOYAC MaB HW3KY Mpo-
raavH. 30KpeMa, BU3HAYMBLUM  MOMEHT
«BMXO4Y», HOPMU 3aKOHY He BCTAHOBJIIO-
Ba/IM MOMeHT «BXxoay». OKpiM TOro, pery-
NII0OBAHHA BNacHe BMXOAYy 3 TOBapwucTBa
CTOCYBaJloCb M03a40roBipHMUX i CYTO KOpno-
paTUBHUX MPaBOBIAHOCWH i He agaBano Big-
MoBiAi Ha NUTaAHHA WOAO0 nepexoay npas Ha
4YaCTKM Ha nNiAcTaBi 9K AOroBOpy KyniBii-
npojaaxy, TakK i iHWwux porosopis. [pukna-
AOM LOCUTb BAAIOr0 rnoAoNaHHS i€l npora-
NINHU € oaHa 3 noctaHoB Bl BC.

MNMoctaHosoto Bl BC Bia 8 uepsHsa 2021 p.
y cnpasi N2 906/1336/19 6yna BupiweHa
BiANOBiAHA BWKJ/OYHA npaBoBa npobnema
3 BUK/MIAAEHHSIM TaKMUX MNpaBOBUX MO3MULIN.
3 orngay Ha nofoXeHHsa 4. 5 cT. 24 uboro
3aKOHY Y4YaCHWK YBaXa€TbCA TaKuM, LWO
BUMLLOB i3 TOBApWUCTBA, i3 AHSA AepXXaBHOi
peecTpauii Moro BMXOAY, OAHAK 3aKOHO-
AaBLeM 4iTKo He nepenbayeHO MOMEHTY,
3 KOro HabyBay 4aCTKu B KOpPNOpaTUBHOMY
KaniTani BBaXa€ETbCS TakuM, WO BBIMLWIOB A0
ToBapucTtea. Bl BC pivwna BMCHOBKY, LWO
i3 AHA OepXXaBHOI peecTpauii 3MiH BigoMOC-
Ten Npo puanYHY ocoby cknajg yyacHuKIB
3MiHMBCS, a Mo3uBay yTpaTue CTaTyC y4ac-
HMKa TOBApWCTBA, OCKIJIbKW TaKoro craTycy
HabyB rokyneyb 4YacTtku [6].

Omxe, 3a no3uuieto BM BC, HabytTa
NOKYyMnueM MnpaBa Ha 4acTKy Yy CTaTyTHOMY
Kanitani nop’sisaHe 3 Aep>XXaBHOK peecTpa-
ui€elo 3MiH A0 BIiAOMOCTEM NP0 HOPUANYHY
ocoby, xoya npaBa n o060B'A3KM npoaaBuUs
Ta MNOKYyNus 4YacTKM BUHMKaKTb 3 MOMEHTY
YKnaAaHHa caMoro Jorosopy. Y pAaHoMmy
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pa3i AOA4ATKOBO MOXHA BWKOPUCTATK MOJIO-
XEHHS KOHUenuii po3noaisly rnpaBo4YmHiB Ha
3060B’A3anbHI Ta peyoBi, ogHaK 3acagu Ta
3MICT Uui€i KOHUenuii BUXOAATb Jdaneko 3a
MeXi npeaMeTa LbOoro AOC/IAXKEHHS.

3MiHM Ao 3akoHy YkpaiHn «[po aep-
XXaBHY peecTpauito KpUANYHKUX 0Cib, dizny-
HMX 0CiI6 - nignpueMUiB Ta rpoOMaACbKUX
(pOopMyBaHb» BM3HAYUAM W Nepenik [OKYy-
MEHTIB, fKi € nigcTaBol ANA 3MiHW cKnagy
YYaCHMKIiB TOBApWCTB, 30KpeMa M Ha nia-
CTaBi CynoBUX piweHb. Tak, 3rigHo 3 nn. nn.
A), e) n. 34.5cT. 17 3aKoHy, Ana aepxas-
HOI peecTpauii 3MiH A0 BigOMOCTEN Npo po3-
Mip CTaTyTHOro Kkanitasay, pO3Mipu 4acToK
y CTaTyTHOMY Kanitani uM cknaj y4YacHUKIB
TOBApUCTBa MOAAKTbCSA TaKi [AOKYMEHTU:
Cy[oBe pilleHHS Npo BW3HAYeHHS pO3Mipy
CTaTyTHOro Kanitajsy TOBapucTtBa Ta PoO3Mi-
piB 4aCTOK y4YaCHWUKIB Yy TaKOMy TOBapuCTBI;
Cy[OBe pilleHHS NpO CTArHEHHs (BUTpeby-
BaHHSA 3 BOJIOAIHHA) 3 BignoBigaya 4acTku
(4aCTMHKM 4YacTKkM) Yy CTaTyTHOMY Kanitani
ToBapucTea [13].

He3sBaxatoun Ha npoueaypHUnM Xapak-
Tep HOpPM UMTOBaAHOro 3aKoHy, € BCi Nig-
CTaBu ANA BUCHOBKY, LIO 3a3HayeHi HOpMU
MiCTATb BMMOIMM TMpPO TMpaBW/IbHi, HaNexXHi
N edekTnBHi cnocobm 3axucty npaB Ha
YaCTKM Yy CTaTyTHMX Kanitanax TOBapuCTB,
30KpeMa M y pasi iX nepexogy 3a [O0roBo-
poM Kynisni-npogaxy. MNigTBepa)XeHHAM Ui€l
Te3Wn € TakKi MipKyBaHHSA. 3 Orns4y Ha Buule-
BMKSIaAeHi no3uuii peecTpauiHoro niarsep-
[>KEeHHS npaB Ha 4yaCTKW y CTaTyTHOMY Kani-
Tani, KiHUeBuM, Tak 6M MOBWUTU, MYHKTOM
Npu3HavYeHHs AN 3aXUCTY MpaB € BHECEHHSA
3MiH A0 €EANHOrO AEepXXaBHOro pPeecTpy, sKe
3AIMCHIOETBCS Ha NiAcCTaBi CyAoBMX pilleHb
i3 BMLLE3a3Ha4YeHMM 3MicToM. BignosigHui
3MIiCT Ma€ MICTUTUCb CaMe B Pe30/ITUBHIN
YaCTWUHI BIAMNOBIAHOMO CYAOBOr0 PpilleHHS,
AKa KOpEesE i3 MNpaBU/IbHO BU3HAYEHOIO
NpoXasibHOK YaCTUHOK TO30BHOI 3asiBW.
OcTaHHA € TaKkow npouecyasibHO KaTero-
pi€eto, AK npegMeT MNO30BY, WO BiaAnoBigaeE
Takil MaTepianbHO-NpPaBOBiM KaTeropii, Ak
cnoci6 3axmCcTy UMBINbLHOIO npasa.

Ha nepekoHaHHS aBTOpa, po3pobHMKamu
BiANOBIAHWX 3aKOoHOAABYMX 3MiH byna 3a4in-
CHEeHa KOHKpeTm3auisd OCHOBHMX MpUHUMNIB
KOHUenuii peecTpauiMHOro niaTBepAXeHHS
B aCneKTi 3aXUCTy NMpaB Ha 4YacTKW y CTaTyT-
HOMY KaniTani. SKWo B pa3i 3axuUCTy npas
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Ha HepyxoMe MaWHO 3a no3uuiaMu Takoi
KOHUenuii HanexHuM cnocoboMm 3axucry
€ BUTpebyBaHHA HepyxoMOoro ManHa Ans
BBEAEHHS BJlaCHMKA Yy BOJIOAIHHA 4epe3
peecTpauiiHe nigTBepAXeHHs npaB, To
B pa3si 3axuUCTy MpaB Ha 4YacTKW y CTaTyT-
HOMY KaniTani Take BBeAeHHS Y BOJIOAIHHSA
AOCAraeTbCs 3@ AOMOMOroK BWMMOI, BWU3Ha-
YEeHUX Y UMTOBAHOMY 3aKOHi.

Omxe, npaBWIbHUMN, HaNeXHUMU
N edbeKTMBHMMM cnocobaMm 3axMCTy npaB Ha
YacTKM Yy CTaTyTHMX KaniTanax TOBapuUCTB,
30KpeMa W y pasi nepexoay npaB Ha HUX
3a [OroBOpOM KyniBAi-npogaxy, € BUMOMn
Nnpo BM3HAYEHHS pPO3Mipy CTAaTyTHOroO Kari-
Tasy Ta pO3MipiB YaCTOK YYaCHUKIB, @ TaKoX
Nnpo CTArHeHHs (BUTpebyBaHHSA 3 BOSIOAIHHS)
3 BiANOBiAa4a YaCTKM y CTaTyTHOMY Kanitani.
OAHaK Ha NUTaHHA, B SKMX cCaMe BuUNagKax
3aCTOCOBYETbCA Ta UM iHWA BMMOra, Teo-
pis Bignosiai He pa€. Po3MexyBaHHA Takux
BUMOI 0rocepeakoBaHO [aE MOXJ/IUBICTb
3pobuTn cyaoBa npakTuka.

KIF'C BC B nocrtaHoBi Big 21 nwTOro
2024 p. y cnpasi N2 910/17223/19 Buknas
Taki NMpaBoBY NO3ULIO: OCKiSIbKM NiCNa yxBa-
JIEHHA OCKap)XXyBaHOro pilWeHHs 3araib-
HMX 360piB pO3Mip CTaTyTHOro Kanitany
He 3MiHMBCS, a 3MIHMBCA CK/Ja4 Y4YacCHUKIB
TOoBapucTBa, TO CyAM MoOMepefHiX iHCTaH-
Uil npaBWAbHO 3a3HauMIn, Wo edek-
TUBHWM CrnocoboM 3axucty y Takomy pasi
€ BuMora npo ButpebyeaHHa B OCOBA_2
4yacTKuM y CcTaTyTHoMy Kanitani TOB [7].
I HaBnaku, y noctaHosi KI'C BC Big 8 ntoToro
2024 p. y cnpasi N2 910/5540/20 3a3Ha-
YyeHo, WO nicna BUMOYTTA B yYaCHMKaA YacCTKU,
3 NoJasnblUOK 3MIHOK PO3MipYy 4acToK y4yac-
HUKIB TOBapucTBa Ta 3MIiHOK pO3Mipy CTa-
TYTHOrO Kanitany TOBapuCTBa, B Yy4yacCHMUKA
HeMa€e iHwWoro edekTnBHOro crnocoby cyno-
BOrO 3aXWMCTy MOPYLUEHOro Mpasa, OKpiM §K
3BEPHEHHS A0 CyAy 3 BUMOroK Npo BCTaHOB-
JIeHHS po3Mipy CTaTyTHOro Kanitany ToBapu-
CTBa Ta PO3MipiB 4YaCTOK y4aCHWKIB TOBapu-
CTBa. 3a40BOJIEHHS MO30BY MPO BU3HAYEHHS
po3Mipy cTaTyTHoro kanitany TOB Ta po3Mi-
piB 4aCTOK y4YaCHMKIB y TakOMy TOBapuUCTBI
cnpuaTUMe npouecyanbHiin ekoHoMIT (BiacyT-
HOCTi HeobXigHOCTi ANns HaCTynHUX MO30BiB
no3mBaya) Ta BCTAHOBJ/IEHHIO CTaHY NPaBOBOi
BM3HAYEHOCTI B AaHWX NpaBoBigHOCMHaXx [8].

OTxe, 3a BMOYTTS 4acTku 6e3 3MiHu,

3okpeMa W 6e3 36inbweHHa abo papo-



ISSN 2710-4818 (Print), ISSN 2710-4826 (Online)

6neHHsa CcTaTyTHOroO Kanitany, Hanex-
HUM CcnocoboM 3axucTy npas Mno3uBava
€ BUMOra npo ButpebyBaHHS 4yacTku. Tam,
ae Biabynucb 3MiHM CTaTyTHOro Kani-
Tany, ANS uinen NpaBoBOi BM3HAYEHOCTI,
ans  3anobiraHHa HeobxigHoCTi nogaui
NOBTOPHMUX MO030BiB, e(EeKTUBHMUM Cno-
coboM 3axucTy cTaHe BuMMoOra npo BCTa-
HOBJIEHHS PpO3Mipy CTaTyTHOro Kanitany
TOBAapuCTBA Ta PO3MipiB 4AaCTOK Yy4daCHMU-
KiB. 3a3HauyeHe B NOBHOMY 06cs3i npu-
TaMaHHe 1 NpaBOBIAHOCMHAM 3 AOroBOpYy
KyniBni-npoAaxy 4acToKk Yy CTaTyTHUX
KaniTanax TOBapuCTB.
Cynosa npakTunKa
iHWi  npaBoBi  no3wuuii,
SICHICTb | cTabinbHICTb obir uvacrtok
y CTaTyTHMX Kanitanax ToBapuCTB 3a
AOroBopoM  Kynieni-npogaxy. Y uUbOMy
acnekTi € Hanbinbw NOKa30BOK MOCTaHOBA
KIC BC Big 15 rpygHs 2021 p. y cnpasi
NQ 922/3274/20, 3rigHO 3 KO A0 A0ro-
BOPY KyniBAi-NpoAaxy 4aCTKW y CTaTyTHOMY
kanitani TOB 3acToCOBYKTbCA 3arasibHi
NMOJIOXXEHHS MPO KyniBA-NpoAax, a HopMa
y. 1 cT. 692 UK YKpaiHn MiCTUTb 3aranbHe
npaBuio npo onnaTty ToBapy nicas Moro
NPUAHATTS, 3i 3MIiCTy Ta XapaKkTepy Kop-
NOpaTUBHUX MpaB He BUMJIMBAE HEMOXI/N-
BiCTb 3aCTOCYyBaHHA L€l HOpPMX A0 AOroBOpY
Kynini-npogaxy 4actkm [9]. 3a3HadeHa
no3uuia Ma€ BeNMKe METOAOJIorNYHe 3Ha-
YEeHHSA AJ19 3aXUCTy npasB Yy BiAHOCUHAX
KyniBni-npoAa)xy 4acToK y CTaTyTHMX Kani-
Tanax TOBApPUCTB, OCKiNIbKM B HiA NpaMo
3a3Ha4YeHO 3acTOCyBaHHS A0 UMX BIAHOCKH,
OKpiM MNpUNUCIB KOPMOPATUBHOINO 3aKOHO-
[ABCTBA, UMBI/IbHO-MPABOBMX HOPM LWWOA0
peryfioBaHHA AOroBOpYy KyniBAi-npogaxy.
BuweBnKnaaeHi Kencn cyaoBoi NpakTUKu
BinobpaxkatoTb 0COBNMBOCTI 3axMCTy npaB
NOKYMuUsa 4YacTKM Yy CTaTyTHOMY KaniTtani
TOBapuUCTB Yy pa3si HEeMOXNMBOCTI HabyTTs
HMM MpaB Ha 4YacCTKy BHACMIAOK MOpyLeHb
npoaasus abo iHWKMX o6CTaBMH, 30KpeMa
M 06’€eKTMBHOro Xxapaktepy. Takox cyaoBa
npakTUKa HaJa€E OPIEHTUPU ANA 3axXUCTy
npas npoAasus BiANOBIAHOro MarHa. OcHo-
BHUM MNpaBOM Ta iHTepecoM Ui€l AOrosipHOi
CTOPOHM  AOCNIAXKYBAHUX  MPaBOBIAHOCUH
€ OTPMMaHHSA KOLWTIB 3@ Big4yXeHy 4acTKy,
Take npaBO TaKOX HEepiAKO MNOpYyLWYETbCH,
wo notpebye 3acTocyBaHHS BiANOBIAHNX
NpPMMyCOBMX 3acob6iB 3axXMCTy npas.

MiCTUTb TaKOX
AKi BHOCSATb

B
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KIF'C BC vy nocraHoBi BiA 8 cepnHs
2018 p. y cnpasi N° 920/1144/17 3a3Ha-
YEHO, WO HEe3AIMCHEeHHS pO3paxyHKiB Mix
CTOpPOHaMM OCMOpPKHOBAHOrO [A0roBOpy He
CNPUYUHSE NpPaBOBUX HACNiakiB y Qopmi
BU3HAHHS NPaBOYMHY HEAINCHMM. Y TakoMy
pa3i 3aiHTepecoBaHa CTOpOHa Mae€ npaso
BMMaraTu posipBaHHsa gorosopy abo 3acrto-
CYBaHHS iHWMX nepeabadyeHnx 3aKOHOM
Hacniakie, 30KpemMa W CnaaTtM  KOWTIB,
a He BM3HaHHS NpaBoOYMHY HeaincHum [10].
Y noctaHoBi Big 6 4yepBHA 2022 p. y cnpasi
N2 902/66/20 KIC BC obrpyHTyBaB BUCHO-
BOK, WO TakuMin cnocibé 3axucTty, 8K po3i-
pBaHHA A0roBOpPY KyniBAi-NpoAaxy 4YacTKu
y CTaTyTHOMY KaniTani ToBapucTBa, WO BXe
BMKOHAHM 3 60Ky npoaaBusi, KWK nepe-
AaB ToBap (4acTKy), i 4YacTKOBO BMWKOHa-
HUIA 3 BOKY MOKYNus, SIKUA MPUNHAB ToBap
(4yacTtky), 3a4iMcHMB i 4acTKoBy onnaTy
(OCHOBHY 4acTWHY) i Hagani BiAYYyXuB i
TpeTiMm ocobaM, He CNpsIMOBaHWM Ha BiA-
HOBMIEHHS MOPYLEHOro MawHOBOro npaea
npoAaBusi, OCKiNIbKM MNOBEPHEHHS ToBapy
BignosigHo [0 npaswun 4. 4 cT. 694 LUK
YKpaiHM € HEMOXNMBUM Y 3B'I3KY 3 BIACYT-
HIiCTIO TOBapy (4acTKuK) y BNACHOCTI NoKynus
Ta, BiAMOBIAHO, € HEHanexHuM cnocobom
3axucty. Cnocoby 3axucty, (KUK Hanex-
HUM YMHOM 3axXMUCTUTb MNpaBO NpoAaBUS Ha
OTPMMAHHA KOLWWTIB, BiAMOBIAAE MO30BHA
BMMOra npo CTSArHEHHS HeAOOTPUMAHUX
kowTiB [11].

Omxe, OCHOBHUM CcrnocoboM 3axmcTy npas
npoAaBusi 4acTKW Yy CTaTyTHOMY Kanitani
TOBapuCTB € BMMOra npo MpuMmycoBe CTSr-
HEHHS KOWTIB 3@ Big4yXeHy 4acTKy, xoua
iHWi BMMOIrM, 30KpeMa W Npo po3ipBaHHS
A0roBopy KyniBni-npoAaxy BHACNiQOK iCTOT-
HMX NopyweHb 3 60Ky MOKyMus, TakoX He
BUKJIHOYALOTbCA.

Ha nigcrasi BUWEBMKNAAEHOro MOXHa
copMynoBaTU Taki BACHOBKM.

A6CONOTHIN  6iNbWOCTI HeMaTepianbHUX
06’ekTiB UMBINbHOro 06iry He npuTamMaHHa
MOXNMBICTb (Pi3NYHOr0 BONOAIHHSA HUMMK, OO0
3axMCTy npaB Ha Taki 06’ekTm B MOBHOMY
06csA3i € 3aCTOCOBHWMW BCi OCHOBHi MpUWH-
UMNM KOHUenuii peecTpauinHoro niarsep-
[DKEHHS Npas, sika 3anpoBaj)XeHa y BiTuu3-
HAHY JAOKTPUHY W NpPaKTUKY ANS 3aXUCTy
npaB Ha 06'ekTM Hepyxomoro MawnHa. [o
Taknx HemaTepianbHUX 06'eKTIB MOXHa BiAa-
HecTM akuii, obnirauii Ta iHWI WiHi Nanepw,
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YaCTKM Yy CTaTyTHUX Kanitanax TOBapuCTB
3 o06MexeHOoW BigNOBIAANbHICTIO, BIPTY-
aNbHi aKTMBM, SK-OT KpMNTOBaatOTa M iHWI
06’eKkTHN.

o porosopy KyniBni-npogaxy 4acTok
y CTaTyTHUX KaniTanax TOBapucTB 3 obme-
YXEHOK BiANOBIAANbHICTIO 3aCTOCOBYHOTLCSH
Ha 3aranbHMX nigcrtaesax Hopmu rn. 54 UK
YKpaiHM  WoAO0 peryaioBaHHA  AOroBopy
Kynigni-npogaxy. OAHak Take 3acTocy-
BaHHA Ma€e BpaxoByBaTuM 0CO6AMBOCTI KoOp-

nopaTMBHOrO 3aKOHOAABCTBa Ta HeMma-
TepiasnibHyY CyTb BiAMOBIAHUX nMpeaMeTiB
[0rosopy.

HabyTra nokynueM npaBa Ha 4acTky

y CTaTyTHOMY Kanitani ToBapucrea 3 obmexe-
HOK BIAMOBIAANLHICTIO MOB’A3aHe 3 AepXKaBs-
HOK peEeCcTpauielo 3MiH 40 BiAOMOCTEN Mpo
topuanyHy ocoby, xoya npasa M 060B’'A3KK
npodasus Ta MOKYyNuUs 4YacTKM BUHUKAKOTb
3 MOMEHTY YKJ1alaHHS camoro 4orosopy.
MpaBUAbHUMWN, HANEXHUMU N edeKTUB-

HUMKM crnocobamMy 3axuCTy MpaB MNoKynus

4YaCTKM Yy CTaTyTHOMY Kanitani TOBapuCTBa
B pasi nopyweHb yMOB [OroBopy woao fi
nepegavi € BMMOrM MNpO BMU3HAYEHHA pO3-
Mipy CTaTyTHOro Kanitany Ta po3MipiB vac-
TOK YYacCHMKiB, @ TaKOX TMpo CTArHEHHS
(BuTpebyBaHHA 3 BOMOAIHHSA) 3 Bignosigava
YaCTKM Yy CTaTyTHOMY Kanitani. Y 3axucTi
npae NoKynusi Ha 4acTKy B pa3si BiACYTHOCTI
3MiH CTaTyTHOro Kanitany HaleXHuUM Cno-
coboM 3axucTy npasB € BMMOra npo BuUTpe-
6yBaHHA 4acTKu. Y pasi noAanblloi 3MiHK
CTaTyTHOro Kanitany ehekTMBHUM Cnocobom
3aXUCTy CTaHe BMMOra npo BCTAHOBJIEHHSA
pO3Mipy CTaTyTHOro Kanitasay ToBapucTBa Ta
pPO3MipiB YaCTOK Y4YaCHMUKIB.

OcHOBHMM cnocoboM 3axucTy npas Mnpo-
AaBUSA 4aCTKKW y CTaTyTHOMY Kanitani ToBa-
pUCTB € BMMOra npo npuMycoBe CTSIFHEHHS
KOWTIB 3a@ BigUYyXeHy 4acTKy, Xo4a iHLi
BMMOrM, 30KpeMa M Mpo po3ipBaHHA [0ro-
BOPY KyniBni-npogaxy BHACMIAOK iCTOT-
HMX NopyweHb 3 60Ky MOKyMus, TakoX He
BUKJ/THOYAKOTLCS.
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Y cTartTi 34ifiCHEHO MOPIBHS/IbHWMEI aHai3z rnpasBoBoOi Npupoan LMBI/IbHO-NPaBoBOro A40roBopy
Ta TpyA0BOro forosopy. [lpoBeAeHO AOCIAKEHHS 3 ICTOPUYHOIO PO3BUTKY TPYAOBUX BiJHOCUH
i 4OroBipHUX BIHOCUH 3 O3HaKaMun TPyAOBMUX BiJHOCUH.

Ha nigcrasi aHanisy iCTopyu4Hnx nepeaymoB i Cy4acHoi Cy40BOI MPaKTUKY BU3IHAYEHO MPaKkTny-
Hi acriektu, Lo [OrNOMOXe CTYyAEeHTaM, SKi € y4aCHUKaMU HOPUANYHUX K/iHIK, @ TaKoX HaAaroTh
6e3onnartHy npaBHUYy A0NOMOry pi3HUM BEPCTBAM Hace/IeHHS, C(hOpMyBaTn KOMMNETEHTHOCTI A5
BU3HAYeHHs BIAMIHHOCTEN TUMiB [OroBopiB, HabyT HaBUYOK OCKaPXKEHHS (haKTiB MopyLUEHHS
rpas npauiBHUKIB, a TaKoX oraHyBaTu npakTu4Hi 3acobu A/151 0bupaHHs epeKTUBHUX criocobis
3axuCTy npas npayiBHUKIB.

3rigHo i3 npasBoBumu rno3uyissmm BepxosHoro CyAy YKpaiHun rnpoaHasnizoBaHo 3aKoHOAaBuYi rnijg-
Xoau A0 chepn BUKOPUCTaHHS UNBITIbHO-NPaBoBoOro AOroBopy A/7151 BUKOHaHHS pobiT 3 03HaKamu
TPYA0BUX BIAHOCUH. Bu3HayeHo TeoOpeTnyHi OCHOBM PO3MEXYBaHHS TPYA0BOIro 1a UnBi/ibHO-rpa-
BOBOro A0roBopiB, a caMe, BU3Ha4Ye€HO 03HaKu TPYyAOBUX BIJHOCUH Ta iCTOTHI yMOBU LNBI/IbHO-
npaBoBux JOroBopiB. PO3KpUTO BIAMIHHICTb MK HOpMamu UMBIJIbHOrO npasa 1a HopMamu TpyAo-
BOro rnpasa 3 fnor/isigy BU3Ha4YeHHs BiAroBi4abHOCTi Cy6’eKTIB LMBI/IbHO-1PaBoOBOro 40roBopy
Ta cy6'eKTiB TpyAOBUX BiAHOCUH. [TpoaHaniaoBaHo nepeBarn 1a HEAO0IKN BUKOPUCTAHHS Yy TPY.Ao-
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BUX BIAHOCUHAaxX rpasoBuX KOHCTPYKLIN TpyAOBOro 4OroBopy ¢ UnUBISIbHOro-rpasoBoro OroBopy.
LocnigxeHo nepeaymoBu 3pOCTaHHS BUKOPUCTAHHS LUMBIIbHO-IPaBoBOIro AOroBopy siKk criocoby
onTumizayii BUTpat poboTogaBUsiMu Ta MOLUUPEHHS «IPUXOBAHOIro rnpayesiallTyBaHHS», BU3Ha-
YeHo pu3uKu 4151 NpauiBHUKIB i gepxxasun. Po3pobrieHo pekomeHauii A1 CTYAEHTIB — y4acHUKIB
OPUANYHNX KTIHIK LWOAO HaAaHHSI KOHCY/AbTaUin 3 MUTaHHS AOUiNIbHOCTI YKA8AEHHS UMBISIbHO-
rnpaBoBuX AOroBOPIB Yu TPYAOBUX AOrOBOPIB /151 BUKOHAHHS BU3Ha4yeHoro obcsiry pobir.

KnrouosBi cnoBa: UuBiIbHO-NpaBoBuii [OroBip, TPyAOBUI [OroBip, ICTOPUYHI acrnekTy po3-
MeXyBaHHS MOHATTS UMBINIbHO-NPaBoBui AOroBip i TpyAoBui A0rosip, BilHOCUHU 3 O3HakKamu
TPYAOBUX BiAHOCUH, poboTa OpUANYHUX KIIHIK.

Yefremova Iryna, Arhat Yana, Lomakina Iryna, Nastina Olga. Legal analysis
of a civil-law contract in labor relations: historical background and modern
practice for use in the work of legal clinics

The article provides a comparative analysis of the legal nature of a civil contract
and an employment contract. Research was conducted in the historical development of labor
relations and contractual relations with signs of labor relations.

On the basis of the analysis of historical prerequisites and modern judicial practice, practical
aspects have been determined that will provide students who are participants of legal clinics
and thus provide free legal assistance to various segments of the population, to form competences
for determining the differences in types of contracts, to acquire the skills of contesting the facts
of violation of the rights of employees, as well as to master practical means for choosing effective
ways of protecting the rights of employees.

Using the legal positions of the Supreme Court of Ukraine, legislative approaches to
the field of using a civil law contract for the performance of works with signs of labor relations
were analyzed. The theoretical basis of the distinction between labor and civil law contracts
is determined, namely, the signs of labor relations and the essential conditions of civil law
contracts are determined. The difference between the norms of civil law and the norms of labor
law from the point of view of determining the responsibility of subjects of a civil law contract
and subjects of labor relations is revealed. The advantages and disadvantages of using the legal
constructions of an employment contract and a civil law contract in labor relations are analyzed.
The prerequisites for the growth of the use of a civil law contract as a way of optimizing costs by
employers and the spread of “hidden employment” have been studied, and the risks that exist
for employees and the state have been determined. Recommendations have been developed for
students - participants of legal clinics regarding the provision of consultations on the feasibility
of concluding civil law contracts or employment contracts for the performance of a certain amount
of work.

Key words: civil law contract, labor contract, historical aspects of distinguishing the concepts
of civil law contract and labor contract, relations with signs of labor relations, work of legal clinics.

Y cy4yacHux yMmoBax, i3 4acTuMu 3Mi- Y pe3ynbTaTti NpoBeAeHHS aHasnily icTo-

HaMW B 3aKOHOAABCTBI WOAO0 PO3MipiB MiHi- pUYHMX nMepeayMoB | CydyacHOI CyAoBOi
ManbHOI 3apobiTHOI NnaTt, onoAaTKyBaHHSA, MNPAKTUKM MOXHa BWM3HAUUTU MPAKTUYHI
BUMOr A0 3abesneyeHHs  couianbHOrO  acnekTu, WO A03BONAUTb CTyAeHTaM, SKi
3axXUCTy npauiBHKUKIB, yce 6inblle MNOoWKn- € YYaCHUKaAMU HOPUANYHUX KNiHIK, @ TakoX
PIOETBCA MpaKTUKa BUKOPUCTAHHSA Yy Tpy-  HagawTb 6e3onnaTtHy npaBHM4YYy AOMNOMOry
OOBMX  BIiAHOCMHax  UMBIIbHO-NPABOBOr0  pi3HMM BEepCTBAM  HACEesIeHHs, [AoromMa-
porosopy. Tak, poboToaaBui BCe 4acTiwe raTu KJiEHTaM PO3pPi3HATM TMNM AOrOBOPIB,
3aMiCTb TpPyAOBMX [OroBopiB (CTPOKOBMX  OCKapXyBaTu nopyweHHs Yy cdepi npaui
yn 6e3CTpOKOBMX) YyKNadawTb Ppi3Hi BuanM 1N obupatm edekTuBHi cnocobu 3axucty
LUMBINIbHO-NPaBOBMX A0roBopiB (Hanpuknaga, npas NpauiBHUKIB.
AOroBip Npo HagaHHS nNocayr 4m [orosip 3arasoM BapTO 3a3HAUMTU, WO MOHATTS
niapaay). Taki 4ii 403BONSAKTb YHUKATK pi3-  «40roBip» He 6yno XapakTepHuM ANns AaB-
HMX 3060B'A3aHb, nepeabadyeHMX 3aKOHO-  HbOIMO PUMCbLKOrO npaBa. B3aemMHe Bone-
[ABCTBOM Yy cdepi npaui, Wo Npu3BoanMTb A0  BUSIBNEHHS ABOX abo Aekinbkox ocib woao
crnopiB 3 nNuTaHHA nepekBanidikauii BiAHO-  4oro-Hebyab Y pUMCbKOMY Mpasi Maso Ha3By
CWH i3 UMBINIbHO-NPAaBOBUX Yy TPYAOBI. conventio, pactio abo pactum conventum.
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Sk 3a3Havae C. pUHbLKO, CNoBO pactum
(npaBouMH) noxoauTb Big pactio, 3Biacu
noxoauTb | CNoBo pax (Mup); npaBoyu-
HOM € 36ir 6axaHHsa ABox abo AekinbkKox
oci6é npo Tex came, ixHa 3roga (4. 2. 14.
1. 1-2). He 6yab-sike B3aEMHe BOJIEBUSB-
NIEHHA CTBOPIOBANO HOPUAWNYHI  Hacnigkw,
T06TO BCTaHoBMAOBaNO abo NPUNUHSANO
npaea n 060B'A3KN CTOPIiH. Y CBOIi CEHTEH-
uii Fan 3a3Ha4vaBs, WO MNPABOYMHMU, YKIaAEHI
BCynepe4y npasuiaM UMBINbHOrO npasa, He
MatoTb cunm (4. 2. 14. 28). ToMy 0puaNYHI
HaCNiAKW 3YMOBWUIN BUHUKHEHHS Nuwe TuUx
npaBoOYMHIB, $Ki BM3HaBanucsa jure civili,
T06TO Manu 3a coborw causa civilis [1,
c. 23].

Y KNacnMyHOMYy PUMCbKOMY Mpasi He iCHY-
BaNo MOHATTS «TPYAOBWI AOroBip» y MOro
Cy4aCHOMY PO3YMiHHi. ¥ cy4YaCHoMy cnpui-

HATTI «TpyAOBWM [OroBip BM3HA4Ya€ETbCS
AK couiaZibHO 3axuLWeHi BiQHOCUMHM MiX
npauiBHMkoM i poboTtoaasueM. PuMnsHu

B OCHOBHOMY BWKOPWUCTOBYBasn MpaBoOBY
KOHCTPYKLiO  LUMBIIBHO-NMPaBOBOro  A0ro-
BOpY, WO OXonsiwBana HajaHHa npaui abo
pe3ynbTaTy npadi.

TakuM [0OroBopoM Yy PUMCbKOMY rpasi
6yB porosip HanMmaHHA - Locatio conductio
operis - [OroBip, 3a AKMM oAHa CTOPOHa,
o npuMMae 3amoBneHHs (conductor),
3060B'A3YETbCA BUKOHATM AN 3aMOBHWKA
(locator) BuM3HauyeHy poboTy, @ 3aMOBHUK
3060B'A3Y€ETbCS CNNAaTUTU 0O6YMOBJIEHY IPO-
LLOBY BMHaropoay.

3anexHo Big Toro, XTo 6yB BMKOHABLEM
pobiT — pab un pUMCbKUI rpOMaAAHUH, PO3-
Pi3HSAAW AOroBip HanMMaHHsS peden (pab) Ta
AOroBip HaMaHHSA nocnyr, un niapsg (pyum-
CbKWUI FPpOMaAsiHWH). Pi3HWUIO MiX HanMMmaH-
HAM | nMigpsgoM  AOCNIAHUKM  PUMCBKOro
npasa Bb6ayalTb y TOMY, WO 3rigHO 3 AOro-
BOPOM nigpsaay 3aBXAW [OCSAraBCs Opus
- EKOHOMiYHUM pe3ynbTaT, Sk 6yB BiA-
CYTHIN 3@ AOroBOpy HalMMaHHA YW HadaHHS
nocnyr, a A0 NOro xapakTepHUX pucC Bia-
HOCATb TaKOX «pe3ynbTaT AiANbHOCTI AK
Takun, a He nuwe ypedyesneHmn» [2, c. 52].

MpegMeToM  pgoroBopy  nigpsay, Wo
nepeabadas nepepobKy pyXoMux pedyen,
6yaiBHMUTBO Pi3HOMAHITHMX CnopyAa TOLWO,
6yno OTpUMMaHHSA EKOHOMIYHOro pe3yib-
Taty (opus). Ha aymky M. MuHbO, «npea-
meToM porosopy locatio conductio operis
6yno npaBo HamMoAaBUA Ha BUKOHAHHS
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BKa3aHoi (BM3HA4eHOoi, KOHKpPeTHOI) poboTy,
a He pobota, BWKOHAHHS poboTM um i
pe3ynbTaT (opus) abo poboua cuna nigpsa-
HMKA, OCKiNIbKM Nule BOHO nepeaaBanocs
B KOPUCTYBaHHSA HauWMmada (nigpsaHuka)»
[3, c. 3].

Omxe, y pMMCbKOMY MpaBi OCHOBHa BiA-
MIHHICTb MK UMBINIbHO-NpaBoBUMK (Man-
HOBUMM) | TpyaosBumu (ocobuctumu) npa-
BOYMHAMW nonsrana y BW3HayeHi 06’ekTa
Ta cyb’ekTa: UMBINbHI AOroBOpU CTOCYBa-
NNCS peyen i ManHOBUX iHTepeciB (KyniBns
- npojgax, opeHAa, niapsa), a «Tpynosi»
BiAHOCMHM BUCTynanu ¢dopMoto ocobucroro
HaMaHHA (locatio conductio operarum), Lo
3a NpaBOBOK MNPUPOAOID AOCUTb 6U3bKO
A0 BM3HauyeHHs niapsay (locatio conductio
operis), OCKiIbKM YiTKOr0O OKpeMoro Tpy-
AOBOro rnpasa, fIK Cy4yaCHOro, puMMCbKUMU
topuctamm pospobneHo He 6yno, yBsara
B OCHOBHOMY 30CepeXyBasacb Ha CyCnifb-
cTBi 3aranom (jus publicum) Ta iHTepecax
OKpeMnx npuBaTHMX o0cCi6 (jus privatum),
Ae HahMmay OTpuMMyBaB BWKOHaHy npauo,
a HaWMaHuMin pobITHUK OTpuMyBaB MNOBHY
BMHAropoay, akueHT 6yB Ha pe3ynbTar,
@ He Ha rnpouec B3aEMMH i3 NepioanYHOL
onnaToto.

Y npoueci TpuBanoro poO3BUTKY TPyAo-
BMX BIAHOCMH, Big nepioay, Konu TpyAoBi
BiAHOCMHW 6YyNM YaCTUHOK UMBINbHO-Mpa-
BOBMX BIAHOCWH, peryniBanuca UMBiNb-
HMMU KOAEeKCaMu, ane cneuianbHUM 3aKo-
HOA4ABCTBOM BBOAMBCSA 3axUCT npauiBHMKa,
TMM camMuMm obMmexyBanacb csoboay aoro-
BOPY, WO MOPYLWYBano MNPUHLUN UMBINb-
HOoro npasa - csobogy Aorosopy, A0 nepi-
o4y BUWAINEHHS TPyAOBOro npaBa B OKpeMy
ranysb. Tak, nicna 3806yTTa  YKpaiHowo
He3anexHocTi (1991 p.), 3 yBeAeHHAM
B Aito LumeinbHoro koaekcy YkpaiHu (2003
p.) Ta BHECEHHAM NpaBoK A0 Koaekcy 3ako-
HiB MpoO npauto, 3aKOHOAABCTBO iHTerpyBano
TpyAoBi A0OroBopu B  LMBINIbHO-MPABOBIN
CTPYKTYpi, ane 3i crneuianbHUMN 3axXncTamu
LLOAO KOXHOMO OKpeMo. 3 nepexoaom Ykpa-
iHW 00 PUMHKOBOI €KOHOMIKW UMBIiNIbHO-Npa-
BOBMI [OOroBip CTaB BWKOPUCTOBYBATUCb
ANS YHUKHEHHS AOCUTb XXOPCTKUX HOPM Mpo
npauw, LWo CcTano nepegymMoBO cy4ac-
HMX npobnem audepeHuiauii BIAHOCUH, WO
BUHUKIIN MiX NpaBoBMMUK Cyb’ekTamu.

[JOCUTb  YiTKMA  KpUTepin  BiAMIHHOCTI
LUMBINbHO-NPABOBOr0 AOroBOpY Big TpyAo-
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BOr0 AOroBOpYy HaBeAeHO B NOCTaHOBI Bep-
xoBHoro Cyay y cknagi konerii cygnis Kaca-
LiMHOro agMiHiCTpaTUMBHOIO cyay, y Cnpasi
N° 420/2174/19, ne BU3HAYEHO: «3 aHanily
YMHHOro 3aKOHOAaBCTBA BMAHO, WO TpPyAo-
BUN OOroBip — Ue yroga Woao 3A4iNCHEHHS
i 3abe3neyeHHa TpypoBOi YHKUil. 3a Tpy-
AOBMM A0OroBopoM npauiBHUK 3060B'3aHUN
BUKOHYBaTM pob0Ty 3 BM3HA4YeHOi OAHIEi
abo Kinbkox npodecinn, cneuianbHOCTEN,
nocaau BiANoOBiAHOI KBanidikauii, BUKOHY-
BaTW BU3HA4yeHy TPyAoBY (PYHKUIiO B AisNb-
HOCTi nignpuemcrea. [licngd 3aKiHYeHHS
BMKOHAHHS BM3HAYEHOro 3aBAaHHA TpyAoBa
DIANbHICTbD HE nNpUNUHAETLCA. [lpeaMeToMm
TPy4OBOro AOroBOpPY € BJflacHe rpaus npa-
LiBHMKA Yy npoueci BUpobHuUTBa.

XapaKTepHMMKN O3HaKaMn TpPyAOBUX BiA-
HOCWH €: cucTeMaTM4yHa BunaaTta 3apobiTHOI
nnaaTtu 3a npouec npaui (a He ii pe3ynbTaT);
niagnopsaKyBaHHA npaBuiiaM BHYTPILWHLOMO
TPYAOBOro po3nopsiiky; BMKOHaHHSA poboTu
3a npodecieto (Nocanow), BU3HAYEHOLO
HauioHanbHMM  KnacudikatopoM  YKpaiHu
OK 003:2010 «Knacudikatop npodecin»,
3aTBepAXeHMM  Hakas3oM  [lep>KCnoXus-
craHgapty Big 28 nunHa 2010 p. N2 327;
oboB’a3zok poboTomaBus - Hagatn poboue
Micue; OOTPUMaHHSA MNpaBuil OXOPOHM npaui
Ha MiANPUWEMCTBI, B YCTaHOBi, oOpradisauii
TOLWO>.

Omxe, BepxoBHum Cyaom 6yno Bu3Ha-
YEHO, WO OCHOBHOK 03HaKOW, WO BiApi3HSE
LUMBINIbHO-NPABOBI BIAHOCUMHW Bi4 TPyAOBUX,
€ Te, WO TPyAOBMM 3aKOHOLABCTBOM pery-
JIOETLCA MPOLEC opraHisauii TpyaoBoi Aisinb-
HOCTi. 3a UMBISIbHO-NPaBOBMM [OrOBOPOM
npouec opraHizauii Tpy4oBOI AisiSIbHOCTI 3anun-
LUAETLCA 3@ MOro Mexamu, MeTo A0roBOpy
€ OTPMMaHHS MaTepianbHOro pesynbTaty [4].

CynoBa npakTMka BKasye Ha Te, WO
BMKOHaBeLb, SIKMMA NpauUloE 3a UMBINbHO-
NnpaBoBMM [OrOBOPOM, Ha BigMiHY Big npa-
LiBHMKA, SIKUK BUKOHYE poboTy BiAMOBIAHO
00 TPyAOBOro AOroBOpy, He MiaAnopsAaKoBy-
€TbCA NpaBu/laM BHYTPIWHLOrO TPYAOBOro
po3MnopsaAKy, BiH CaM OpraHi3oByE CBOK
po60Ty 1 BUKOHYE ii HA BNACHUI PU3MK.

Y pe3ynbTaTi NpoOBeAeHOro  aHanisy
nonoxeHo LUueBinbHOro kogekcy YkpaiHu,
Kogekcy 3aKkoHiB npo npaulo, iHWWUX HOop-
MaTUBHUX aKTiB y cdepi peryntoBaHHA Tpy-
[OBUX BiAHOCUH BepxoBHuin Cya 3a3Hauae,
WO OCHOBHi O3HaKuM TpPyAOBOro AOroBopy
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Taki: npaus OpUANYHO HecaMoCTinHa, npo-
TiKae B paMKax BM3HA4YeHOro nianpueMCTBa,
yCTaHOBMW, opraHizauii (topnanyHoi ocobu)
abo B okpeMoro rpoMagsiHuHa (Qi3nyHOI
ocobn); WNAXoM BMKOHaAHHA B poboTi BKa-
3iBOK i po3nopsifiXeHb BnacHuka abo yno-

BHOBaXEHOr0 HMM OpraHy; npaus Mae
rapaHToBaHy onnaaTy; BWKOHAHHSA pob6oTu
BM3HauyeHoro Buay (TpymoBOi  dyHKUIi);

TPYAOBMIA L[0roBip 3a3BMYyal YKNada€eTbCs
Ha HEeBW3HAYeHWM 4ac; 3AINCHEHHS Tpy-
AOBOI  AisnbHOCTI  BiabyBa€eTbCs 3a3Buyan
Yy CKnagi TpyAoBOro KOMEKTUBY; BUKOHaHHS
NpOTAroM BCTAHOBMEHOro poboyoro 4acy
BM3HAYEHMX HOPM rpaui; BCTAHOBJIEHHS
crneuianbHUX YMOB MaTepiasibHOI BiANOBI-
AANbHOCTI; 3aCTOCyBaHHS 3axoAiB Aucuu-
nniHapHOI BiANOBIAANbHOCTI; 3abe3neyeHHs
poboToaaBLUeM couianbHMX rapaHTin.

BiAMiHHICTb M)XK  HOpMaMmu UMBINb-
HOro rnpasa Ta HOpMaMu TPyAOBOro npa.sa
nonsdra€e y BW3HA4YeHHi BiAMNOBIAANLHOCTI
Cy6’ekTiB LUMBINbHO-NPaBOBOro AOroBOpYy Ta
Ccy6’ekTiB TpyAoBMX BIiAHOCMH. Tak, Biano-
BiJaNbHICTb NMpauiBHMKa 3a TPyAOBMM O0rO-
BOPOM pErynoeTbCa NuUWe iMnepaTMBHUMMU
HOpMaMu TpPyAOBOro 3aKOHOAABCTBA, WO
YHEMOXJIMBJIIOE BHECEHHS 3MiH CTOPOHaMu
TPYAOBOro [OroBOpy, a BiANOBiAaNbHICTb
BMKOHaBUA MOCAYyr Yy UMBINIbHO-NMPaBOBUX
BiZAHOCMHaX BM3HAYaAETbLCA B AOrOBOpI, a Te,
WO HWMM He BperysiboBaHe, — YMHHUM 3aKo-
HOAAaBCTBOM YKpaiHu.

3icTaBneHHs TpynooBOro Aorosopy i3
UMBINIbHO-NPaBOBMM [AOroBOPOM, Y BW3Ha-
yeHHi BepxosHoro Cyay, AoBOAWUTb, WO
BiAMIHHMUM € Te, WO TPYAOBUM [AOrOBOPOM
peryneETbLCA npouec opradisauii TpyaoBoi
AiSNbHOCTI. 3a UMBISIbHO-NPABOBMM [OrOBO-
pOM npouec opraHizauii 4ianbHOCTI 3anunwa-
€TbCA NO3a MOro MexaMu, MeTol AO0roBopy
€ OTPUMaHHA pe3ynbtaty. BuMKOHaBeub 3a
LMBINbHO-NPaBOBMM AOrOoBOPOM, Ha BigMiHY
BiA4 NMpauiBHMKA, KM BUKOHYE pobOTYy BiA-
noBigHO A0 TPyAOBOro AOroBopy, He nia-
NOpsSAKOBYETLCS MNpaBu/iaM  BHYTPIWHbOIO
TPYAOBOro po3rnopsiaky, Xxoda n Moxe 6yTtu
3 HMMM O3HAMOMMEHMI, BiH CaM OpraHi3o-
BYE CBOKO pO6OTY M BMKOHYE il HA BNacHUin
pU3MK, He 3apaxoBYETbCHA A0 WTaATy YyCTa-
HoBM (OpraHizauii), He BHOCUTbCS 3anuc
[0 TPYAOBOi KHUXKW Ta He BUOAETLCA pO3-
nopsaaYMn AOKYMEHT Mpo MNPUMAOM MOro Ha
pob0oTy Ha BU3HauyeHy nocaay [4].
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OkpiM 3a3HayeHoi nocTtaHoBuM Bepxo-
BHoro Cyay, aHanoriyHi BMUCHOBKM MicC-
TATbCA Yy TMpaBOBUX MO3UUIAX, BUKNaae-
HMUX Yy nocTtaHoBax BepxosHoro Cyay Big
4 nunHa 2018p. y cnpasi N° 820/1432/17,

6  bepe3sHs 2019 p. y  cnpasi
Ne 802/2066/16-a, 13 uepBHsa 2019 p.
y cnpasi N°2815/954/18, aKki € UYWUHHUMU
M HaTenep.

B yMOBax BOEHHOr0O CTaHy UMBIMIbHO-
npaBoOBi AOroBOpuM AOCUTb 4acTOo BUKOPUC-
TOBYIOTb Ana  (akTMYyHOro OQOpMIEeHHS
TPyAOBMX BIAHOCWH, WO 3YMOBJIEHO Mpar-
HeHHAM poboToaaBus MiHiMi3yBaTM noaaTt-
KOBE HABAHTAXEHHS, YHUKHYTU BUKOHAHHS
BUMOI WOAO HAAAHHS couianbHUX rapaHTin
(HagaHHSa BigNYyCTKWM, BUNNaTta NiKapHAHUX,
3abe3neyeHHs rapaHTii npauiBHMKa B pasi
3BifIbHEHHS). BMKOpUCTaHHA  KOHCTpPYKUii
UMBINbHO-NPABOBOr0 AOroBOPY 3YMOBJ/IEHO
Tl THYUKICTIO, HAsIBHICTIO NMporanuvH y 3aKo-
HOA4ABYOMY perysoBaHHi  okpeMnx opmM
3aMHATOCTI HaCeNeHHs.

3 MEeTOoH YHWKHEHHS MOLMPEHHSA npak-
TUKN  «MPUXOBAHOrO MpauesnawTyBaHHA»
Ta 3abe3neyeHHss Ha 3aKOHOAABYOMY PpiBHi
YiITKOrO pO3MeXyBaHHHA LMBINIbHO-MpPaBO-
BOr0o A0roBOpYy BiA4 TPyAOBUX BiAHOCWH A0
BepxoBHOi Paan YkpaiHn 6yno BHeceHO
3akoHonpoekT N2 13507 «[po BHeceHHS
3MiH ao Kozekcy 3aKOHiB npo npau Ykpa-
HW WOAO0 BCTAaHOBMEHHA O3HAK HAABHOCTI
TPYAOBUX BIAHOCUH», KU OYB 3apeecTpo-
BaHW y BepxoBHin Pagi YkpaiHn 18 nunHsa
2025 p. MeTol 3aKOHOMPOEKTY € 3aKOHO-
AaBye BperynoBaHHS 03HaK TPyAOBMX Bia-
HOCMH ana 6opoTbbu 3 IKTUBHOK CaMo-
3alHATICTIO  (Hanpuknaa,  MacKyBaHHSAM
TPYAOBUX BIAHOCUH nNig UMBiINbHO-NPaBOBI
porosopu 3 ®O-I1 4yn caMO3anHATUMKM OCO-
6amn), nigBuweHHs nepeabadyBaHOCTI Npa-
BOBOrO peryatoBaHHA Ta HabnmxeHHa Ao
ctraHpgaptie €C i MOIl. [okyMeHT npono-
HY€E BHecCTM 3MiHM 0 Kopekcy 3akoHiB npo
npaut Ykpainm (gani - K3nl), 3okpema
AOMOBHUTM HOBOW CT. 31, ae 6yayTb BU3Ha-
YyeHi KpuTepii ana nepeksanidikauii BiAHO-
CWH, Ta BHECTU KOPEKTUBU A0 YMHHUX HOPM
(Hanpuknag, 4. 4 ct. 3 Ta ct. 21) [5].

3aKOHOMPOEKTOM MPOMOHYETLCA BU3Ha-
YeHHS 9 03HaK TPyAOBMX BiAHOCUH:

«1) ocobucte BUKOHAHHS ocoboto
pob0TM/HagaHHSA MoCNyr 3a KOHKPETHO
kBanidikauielo, npodecieto, nocagot, 6e3
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MOXJ/IMBOCTI OOPYYEHHS BWKOHAHHSA L€l
poboTn/HagaHHSA nocnyr TpeTiM ocobam abo
HaMMaHHSA NpauiBHUKIB;

2) BUKOHaHHS pobiT/HagaHHs nocnyr 3a
6e3nocepenHiM AOpy4YeHHsAM Ta nig Heob-
MeXeHUM 3a (OPMOK i YAaCOM KOHTPONEM

ocobu, B iHTepecax $KOi BWKOHYKTbCS
pob0Tn/HafaTbCsA NOCYIU;
3) BCTAHOBNEHHS 0cobow, B iHTepe-

cax $IKOI BUWKOHYETbCS poboTa/HafaloTbCs
nocnyru, Tpueanocti pobo4yoro 4yacy, vacy

BiANOYMHKY, rpadika poboTn, nocagoBux
IHCTPYKUIiN iHWWX, npaBuia BHYTPIWLHbOIO
TPYAOBOro po3nopsaky Ta nianopsaky-

BaHHSA, 3 0A4HOYACHMM 3060B’A3aHHSAM BUKO-
HaBus pobiT/HagaBaya nMOCNYyr BUKOHY-
BaTW HaKa3u y Mexax CBOiX NpodecCinHuX
060B’s3KiB;

4) BUKOHaBeub poboTu/Hagasay nocnyr
iHTErpoBaHMn y BUPOBHMYMIA NpoLEC | ClyX-
6oy iepapxito (Mae nignernux, Ccnyx6oBi
KOHTaKTM Ta/abo 3acobwu 3B'A3Ky, npaBo
ronocy Ha cny>x6oBux Hapagax, NpeacTaBse
OpraHisauito B 30BHiLLHIX BiAHOCMHAX TOLWO);

5) cuctematmnyHa (i3 3asganerigb BCTa-
HOBJIEHOIO NEepPIOAMYHICTIO Ha HeBM3Hauye-
HUM CTpoK abo i3 MponoHrauier) Bunnata
ocobi, sika BMKOHYE poboTy/Haaae nocnyru,
BMHaAropoau y rpowosi Ta/abo HaTypanb-
Hin (opMi He3anexHo Bia4 pe3ynbrTaTy, WO
CTaHOBUTb He MeHwe 80% ii 3aranbHOro
CYKYMHOro goxoay 3a 24-Mics4HMA nepiog,
AKWO TaKi BMMIATM OTPUMaHO Bi4 OAHI€El
ocobu, B iHTepecax $KOI BMKOHYIOTbCS
po60TN/HafaTLCA NOCNYTN;

6) NnpsAMa uinboBa KoMMeHcauis ocoboto,
B iHTepecax $KOi BWKOHYKTbCA poboTn/
HaJalTbCAa NOCAYyrn, BUPOOHMUMX BUTpaT
BMKOHaBUSA pobiT/HagaBaya Nocnyr;

7) dakTuyHe oOTpMMaHHSa o0cobot, sKa
BUKOHYE poboTy/Hagae nocnyru, onna-
YyBaHUX BIAMYCTOK Ta IiHWMX couiasibHUX
rapaHTin i KoMNeHcauin, nepeabayeHnx UuMm
KoaekcoMm;

8) opraHizauis
HagaHHSa 3acobiB  BupobHuuTBa (0bnaa-
HaHHA, IHCTpPyYMeHTiB, MarTepianis, CuUpo-
BWUHM TowWoO), 3abe3nevyyerbca nuwe 0co-
6010, B iHTepecax AKOi BUKOHYETbCSA poboTa/
HaJalTbCA NOCNYrNn;

9) diHaHCYyBaHHS HaB4YaHHA BWKOHABUA
poboTn/HagaBaya MOCNYyr KOWTOM 0cobwu,
B iHTepecax $KOi BWKOHYETbCs poboTa/
HaAATbCA NOCNYTUN».

YyMOB rpaui, 30KpeMma
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OpHak, sk 3a3HavatTb A. CimyTiHa Ta C.
YepHoyc, BigMexyBaTW TpyAOBi BiAHOCWHMU
Bil UMBIIbHO-NPaBOBMX MOXHa  LUISIXOM
BM3HAQUEHHS CYTHICHMX O3HaK, $sIKi XapakTe-
pU3YIOTb X 49K Taki. BogHo4yac Taki O3HaKku
He MOXYTb 6yTW MPUBHECEHI «30BHI», 6yTH
NPOANKTOBAHMMU NONITUYHOK HEOBXIAHICTIO,
OOUINbHICTIO TOWO, aaxe BOHW cdopMyBa-
NINCS €BONIIOLINHMM WnsxoM. Tpyaosi BigHO-
CWHM 3a CBOEK MPUPOAOKD € OMsavyyBaHUMK,
BMHAropoaa 3a Mpaul Mae€ 3A4incHIoBaTUCA
perynsapHo, i3 3a3ganerigb BU3HA4YeHO
nepioanYHICTIO, 3a3BMYal Y rpoLloBin GopMi
(xo4a He BWKIOYAETLCS | HaTypanbHa, 3a
YMOBM OOTPUMaHHS Aesakux obMexeHb).
BogHouyac BCTaHOBNEHHS 6yab-sIKMX  Bia-
COTKIiB, SIKi Ma€ cknagatu 3apobiTHa nnarta
B CYKYMHOMY A0X0A4i 0cobu, ik 03HaKa Tpy-
[OBUX BIAHOCWH, Ha AYMKY aBTopiB, € Heob-
'PYHTOBaHUM, a[Xe HasABHICTb TpyaoBUX
NpPaBOBIAHOCMH HE MOXEe 3anexaTtu Bif Toro,
YM Ma€E npauiBHUK iHWWMA [0Xia, B SIKOMY
pO3Mipi Ta 3 AKUX oxepen. YaBiMo, o ocoba
npaule Ha nigcrasi TpPyAOBOro JAOroBopy
Ha nocaai. BogHoyac (napanenbHO) BOHa
MoOXe nepebyBaTu B Pi3HMX MpaBOBiAHOCU-
HaX, MaTu Pi3Hi CTaTyCu, iX HAABHICTb XO4-
HMM YMHOM HE Ma€E BMNIMBATU Ha BU3HAYEHHS
OPUANYHOI NPUPOAN KOXHOIO 3 BUAIB TaKUX
npaBoOBIAHOCKH [6].

Ha Hawy AyMKy, BapTO BpaxoByBaTu
npaBoOBY MNpUPOAY KOXHMUX B3AEMUH, LWO
BUHUKIN 3 METOK OTpUMMaHHSA npubyTKy,
pO3MeXOBYyBaTW BIAHOCUHU, B SKUX NpuU-
CYTHIW BWKOHaBeUb i MOCTIMHUIA KOHTP-
O0/lb 3a [AiANbHICTIO BUKOHAaBUA, AKi MOXYTb
nignagatyv nig O3HakuM TpyAOBMX BigHO-
CWH, BiA4 BiAHOCWH, B SIKUX (SIK, Hanpuknag,
y 4OroBOpax 3aMOBJIEHHS) MiAPSAHUK BUKO-
Hye pob6oTy 3a 3aMOB/IEHHSM 3aMOBHMKA
Ta KOHLUEHTPYETbCA YyBara Ha KiHUEBOMY
pe3ynbTaTi.

HaTtenep 3aKOHOMPOEKT nepebysae
Ha cTagii po3rngay B KOMITeTi. Y nunHi -
cepnHi 2025 p. MiHicTepcTBa Hagann BUCHO-
BKM: MiHicTepcTBO (iHaHCiB nigTpuMano 6e3
3ayBaxeHb, MiHiCTepcTBO UMPpPOBOI TpaHC-
cdopmauii Ta MiHicTepcTBO tOCTUUIi - i3 npo-
nosuuiamm, MiHICTepCTBO €KOHOMiKM - 3a
YMOBW goonpautoBaHHa. 12 rpyaHa 2025 p.
Binbynocs 3acigaHHs pobo4yoi rpynu npwu
KoMiTeTi 3 nuTaHb couianbHOi NMoAiTUKK, ae
3a ydacTti MiHicTepcTBa eKOHOMikM, [ep-
XaBHOI Cnyxbu YkpaiHu 3 nuTaHb npaui,
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npodcninok, pobotoaasuis i 6i3Hec-acoui-
auin obrosopunn KpuTepii. Y4acHUKM nig-
TPMManu igew 4YiTKOro BU3HAYEeHHSA cTaTycy
npauiBHMKiB Ta 60poTbbK i3 «Cipym» Hau-
MOM, afie 3a3Hauunm HeobxigHicTb Ao0o-
npauBaHHA HOPMW Mpo «7 i3 9» 03HaK
ANA Y3rofXeHHs i3 MNPOEKTOM TpyAoBOro
kogekcy. CrtaHoM Ha 23 rpyaHsa 2025 p.
3aKOHOMPOEKT He YyXBalleHO, BiH OUYiKYyE€
noAanblUMX KOHCY/MbTauin i  MOXIMBOrO
roONI0CYBaHHS B NepLIOMYy YnTaHHI [7].

OpHak BapTO BM3HAYMTW MO3UTUBHI CTO-
POHM 3aCTOCYBaHHA KOHCTPYKUiT LMBISIbHO-
npasosoro pgorosopy. Cepen nepesar
LMBINbHO-NPaBOBOIro Aorosopy BapTo
3a3HauynMTN, 4719 3aMOBHMKA, EKOHOMII0 Ha
couianibHMX BHeCKax, BiACYTHICTb NpPMB’A3KM
A0 MiHiManbHOI 3apobiTHOI nnatm, BiACyT-
HicTb 0060B’A3KIB LWO0A0 OpraHisauii npadi,
Wwo ocobnuneo edeKTMBHO B yMOBax Biada-
NeHoi poboTK, 3aCTOCYBaHHA HOPM UMBINb-
HOro npasa 3a poO3ipBaHHA [AOroBopy Ta
BiANOBIAHI HacnigkM wWoA0 BiAWKOAYBAHHS
BUTpaT, 36uTKIiB i ynyLweHoi Buroam, 3acro-
CyBaHHA MexaHi3My 3MeHLIeHHSA MaTepianb-
HOi BiAMOBIAANBHOCTI, MOX/IMBICTb 3asy4daTu
OKpeMnx BMKOHaBLUIB A0 poboTu.

[ns BUKOHaBUSA TeX € rnepesaru B 3acTo-
CYBaHHI  UMBINIbHO-NPaABOBUX  AOroBOPIB,
a caMe: BMKOHaBeub MOXe 0(pOpMUTUCHL SK
®0O-MN abo camozanHaTa ocoba, WO 3yMOB-
JIIOE OTPUMAHHS <«4YUCTOI» BMHAropoaM Ha
PYKW, MNOBHA CaMOCTIMHICTb Ta T[HYYKUN
rpadik, MOXIMBICTb MpauoBaTU 3 Pi3HUMMU
3aMOBHMKaMW  O04HOYACHO, MOXJIMBICTb
OTPMMAHHS «LWBWUAKOro 40X04Y>.

Bnbip dopMn opopMaeHHs BIAHOCUH MiX
3aMOBHMKOM i BWKOHaBLEM 3aleXuTb BiA
MeTU, AKY MalTb YyYaCHUKW MpaBoOBiAHOCUH,
OTPUMaHHSA nuwe npubyTKy, BUNIATU cCoui-
aNbHUX BHECKIB, OTPUMaHHA pe3ynbTaTy,
ane 6yab-sika MeTa Ma€ A0oCAraTUCb Yy diT-
KOMY AOTPUMAHHI HOPM 3aKOHOAABCTBA.

Came pang  [OTPUMMaHHA  y4YaCHMKaMu
6yab-aKuUX MNpaBoOBIAHOCMH HOPM YUHHOIO
3aKoHoAdaBcTBa 6yno CTBOPEHO OPUAWYHI
KNiHikM, BiANOBiAHO A0 TWMNOBOro noJso-
XEHHA Npo OPUAMYHY KJiHIKY BWULOIO
HaByanbHoOro 3aknagy (Hakaz MOH N° 592
Bia 3 cepnHa 2006 p., 3i 3MiHamu) Ta
CraHpapTtie Acouiauii HOpUANYHUX  KIIHIK
YKpaiHu.

OCHOBHMMW LiNAMU AiANBbHOCTI OpUANY-
HUX KMiHIK € HagaHHa 6e30nnaTHOI NepBUH-
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HOI MpaBHMYOi gonomorn Masnosabesneve-
HMM BepcTBaM HaceneHHs, ocobaM, §Ki He
MOXYTb OMAATUTM NOCNYrn nNpodecinHnx
IOPUCTIB, NpaKTU4YHa NiAroToBKa CTYAEHTIB
[0 NpodecinHOi AiSNbHOCTI Yyepe3 peanbHy
pob0oTy i3 KNiEHTamMu nig Harns4oM KypaTo-
piB (BWKadadiB-npakTuKiB), npaBoBa Mpo-
CBiTa HacefieHHA Ta NigBULEHHS MNpaBoBOI
Ky/bTypu CycnifibCTBa.

BapTo 3a3HaunTu, WO KOHCYNbTaUil y Ki-
Hikax 3aBxan 6e3onnatHi, daxosi (none-
peaHbO NepeBipsAlTbCA  KypaTopamu) Ta
Ha[alTbCA BiAMOBIAHO A0 MPUHUWIMIB KOH-
difeHUIMHOCTI 1 eTUKMN.

BiNbWICTb LPUANYHUX KNIHIK cneuianisy-
IOTbCA Ha UWMBINbHOMY, TPyAOBOMY, CiMeN-
HOMY, apgMiHiCTpaTMBHOMY npasi, caMme
B UMX rany3sx BOHM Hambinbw 3aTpeby-
BaHi, OCKiNbKM NpauiBHUKN Ta BWKOHAaBLi
32 3aMOBJ/IEHHSMM € HAaMMEHLW 3axuLeHUMU
3 nornsay npasa.

Tema akTtyanbHa: y 2024-2025 pp.
3pocfnia KinbKiCTb nepesBipok [lepXaBHoI
cnyx6bu YkpaiHu 3 nuTaHb npaui Ta cyaoBmx
cnpas wWwoao nepeksanigikauii (ocobnmeo
B IT, MmapkeTuHry, 6yxrantepii, putenni).

CTydeHTCbKi opuUAUMYHI KNiHIKM HapalTb
AOMOMOry Ki€EHTaM WOAO BM3HAYEHHSA npa-
BOBOI NpUpoOAM BiAHOCUH, @ He nLle B Ha3Bi
porosopy (Ue Kn4yoBuUM Niaxia BepxoBHOro
Cyay).

CTyneHTn nig HarnsaoM KypaTopiB roTy-
IOTb MPOEKTU [OOKYMEHTIB: MO30BHi 3asBMU,
CKaprm Ha akTu nepesipoK, 3asBu Npo Big-
KPUTTS NpOBaAXXEeHHs, 3annuTn Ha BUTpeby-
BaHHA Aoka3ziB. Y 6araTbox KNiHiKax iCHy-
I0Tb CneudianizoBaHi Moayni i3 TpyaoBoOro
npaea Ta nepeksanidikauii Aorosopis,
OCKINIbKM B YyMOBax AUCTaHUinHOI poboTu
cyb’ekTM npaBa nparHyTb 3axXUCTUTKU CBOI
npasa 1 iHTepecu.

3aranoM, CTYAEHTCbKi HOPUANYHI KNiHIKK
B YKpaiHi BUMKOHYIOTb COUiaJIbHO BaX/UBY
Micito: 3abe3neyyloTb AOCTYNn A0 MNpaBOBOi
gonomorn y cdepi, e nAM HandacTiwe
CTaloTb XepTBaMu 3/10BXMBaAHb (NpuxoBaHe
npauesnawTyBaHHSA, HeBUNJata BMHAro-
poau, wTtpadun 3a UMBINbHO-NpPaBOBi A0ro-
Bopu). BoHM pgonoMaraloTb  pO3pPi3HATH
UMBINbHO-NpaBoOBi Ta TpyAoBi BiIAHOCUHMN,
3axuwaTtn npasa rMpauiBHMKIB i BOAHOYAC
nonepeaxaTtn poboToaasBLiB MPO PU3UKM.

Y 3abe3neyeHHi edEeKTUBHOro KOHCYNb-
TYBaHHA KNIEHTIB WOPUANYHUX KITiHIK 0CO-
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6n1MBy ponb BigirpardTb CUCTEMHUWA Niaxia
i NpaKTUYHI 3axoan, AK ANs NpPakKTUYHOI Nig-
rOTOBKW CTYOEHTIB, TaK i AN MNiaABULLEHHS
npaBOCBiAOMOCTI rpoMajsH. OpnanyHi
KNiHIKW  MOXYTb BWKOPWUCTOBYBaTW npak-
TUYHY MiAFOTOBKY CTYAEHTIB ANS NMpaBHUYNX
KOHCyNnbTaui, npeacTaBHUUTBA B cydax
(y AR03BOSIEHMX 3aKOHOAABCTBOM MeXax),
a TaKOX B OCBITHiX 3axoAax.

3rigHO 3 A0CBiAOM pobOTM HOPUANYHOI
KNiHikM  BinouepkiBCbKOro  HauioHanbHOro
arpapHoro yHisepcuteTy «[llpaBo i npak-
TUKa» HaMn po3pobsieHo Ta BNPOBaAXYETbCA
TakKuUi anroputM y poboTi 3 KOHCY/bTYBaHHS
NUTaHb 3aCTOCYBAHHA UMBINIbHO-NPABOBOIO
AOroBOpY YM TPYyAOBOro AOroBopy.

lMo-nepwe, npoBeAeHHA peTenbHOl Aia-
FHOCTMKW porosopie. Tak, CTyaeHTaM-Kii-
HiLMCTaM HeobxigHO peTenbHO aHanisysaTu
CYTHICTb BiAHOCUH KJTIEHTA — YN € HASABHUM
nignopaaKyBaHHA UM perynsapHicTb — y pasi
HasABHOCTI peKOMeHZauied ANnd KJieHTa
€ OCKapXeHHs nepekBanigikauii ans otpu-
MaHHS TPYAOBMX | couianbHUX rapaHTin
(3apobiTHa nnarta, nikapHsHi. BigNycTka).

Mo-gpyre, aHania cnocobiB YHUKHEHHS
pu3ukie, Wo ana poboTtoaasuiB AK nopaja
BUCTYNae ¢OKyC yBarnm UMBINbHO-NPABO-
BOro OrOBOpPY Ha AOCArHYTOMY pe3ynbTaTi,
YHUKHEHHA B TEKCTi [O0roBOpy BXWBAHHS
TPYAOBUX TEpMiHiB, a ANna npauiBHUKIB -
pekoMeHaauii woao 36opy gokasie (dikca-
uia rpadikie, ¢ikCyBaHHS HakasiB, HaBiTb
TUX, $Ki HaACWIAKTbCS 4Yepe3 MeceH-
[Xepu), 3BEepHEHHS A0 MNPUMYCOBOiI CUK
AepXaBu LWISXOM 3BEpPHEHHS 40 CYyay,
3 MEeTo CyAOBOro BW3HAHHA TPYAOBUX
BiAHOCWUH.

MNo-TpeTe, 3A4INCHEHHS npeacTaBHMUTBA
(y pasi HasBHOCTI KypaTopa -aABoKaTa-
npaktvka) abo BiANOBIAHOrO CynpoBOAY
B cypax. [ng [oCArHeHHA BKasaHOI MeTu
CTYAEHTU-KMIHIUMCTM  MNOBUHHI  peTenbHOo
BMBYATK CYAOBY MPaKTUKY Ta BKJIOYATK Mig
yac nigroToBKM BiANOBIAHWMX [AOKYMEHTIB
nocunaHHa Ha npakTtuky BepxosHoro Cyay,
BM3HaA4aTK BiACYTHICTb ab0 HasiBHICTb 03HaK
UMBINbHO-NPaBoOBOro Aorosopy abo Tpyao-
BUX BiAHOCWH.

lNo-4yeTBepTe, rotyBatm Ta MPOBOAUTU
BebiHapn Ta TpeHiHrM npo BIAMIHHOCTI,
PU3MKM Ta 3aKOHOMPOEKTU (HanpuKnag,
N2 13507), HOBi TeHAEeHUii UMBINICTUKM Ta
HOBE/N Yy TPyAOBMX NpPaBOBIAHOCWMHAX, LWO
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€ AocuTb 3aTpebyBaHuM cepen dpinaHcepiB,  @yHKUil, BiACYTHOCTI  NiAMNPUEMHULBLKOIO

®0O-lis abo camo3anHATMX 0OCib. PU3NKY W iHTerpoBaHOCTi ocobu y Bupob-
BucHoBKKM. Ha niactaei npoBeAeHOro  HWYY CTPYKTypy poboToaaBsus.

OOCNIAXEHHS  MOXHa  AiNTU  BUCHOBKY, Ona  fJignbHOCTI  WOPUANYHKMX  KJiHIK

WO Cy4yaCHa npaBO3aCTOCOBHA rMpaKTWKa  pe3ynbTaTM TaKoOro adHanizy MakTb 0cCo-
B YKpaiHi npoxoanTb 3 aKTUBHUM BUKO-  6/MBe NpakTUYHE 3HayeHHs. BoHuM [03BO-
PUCTaAHHSAM UMBIIbHO-NPaBOBUX [AOroBOpPiB  NA0Tb (opMmyBaTu y 3406yBadviB npaBHU-
Yy TPpyLAOBMX BIiAHOCMHAX, WO HEpiAKO Ma€ 4ol OCBITU KOMMJIEKCHE PO3YMiHHA Npupoau
O3HaKM MNpUXOBAHOro MnpauesBnawTyBaHHA  TPYAOBWMX MPaBOBIAHOCUMH, HAaBWYKM rpa-
Ta BMKOPUCTOBYETbCA 3 METOK YHUMKHEHHS  BOBOI KBasidikauii AOroBopiB i 34aTHICTb
rapaHTii TpyAOBOro 3akoHOAABCTBA. Boa-  BUABNATM  3/10BXMBaAHHA  LUMBINbHO-MNpa-
Ho4acC CyJOBOK MPaKTUKOK, 30KpeMa npak-  BOBMMM Gopmamm y cdepi npaui. Buko-
Tukoto BepxoBHoro Cyay, BupobneHo ctani  puUCTaHHS iCTOPMKO-MpaBoOBOro Ta Mopis-
nigxoan Ao Keanidikauii TakMx MpaBoOBiA-  HSANbHOrO MeToAiB Y MOEAHAHHI 3 aHanisom
HOCWH, TrPYHTYHOUMCb Ha MPUHUMNI Mpio-  aKTyasibHOI CYAOBOI MPaKTUKW CrpUsE nia-
puTeTy (akKTUYHOro 3MICTy Haa dopMasb-  BULIEHHIO SIKOCTi NPaBHWYOI AOMOMOrKU, Ky
HUM odopMneHHsM paoroBopy. OCHOBHMM  HajalTb CTYAEHTU-KIHIUMCTM - couiasibHO
Y LbOMY KOHTEKCTi € 03HaKu OpraHisauin- BpasIMBUM BepCTBaM HACENEHHS, a TaKoX
HOrO W EKOHOMIYHOro nianopsiaKkyBaHHSA,  (OpPMyBaHHK MPaKTUKO-OPIEHTOBAHOI npa-
CUCTEMATUYHOCTI BUKOHaHH4 TPpyAoBOI  BOBOI Ky/JIbTYpU ManbyTHiX NpaBHUKIB.
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0O NMUTAHHS NMPO AKTYAJIBHICTb CYJOBOIrO KOHTPOJIIO
SIK UMBI/ZIbHOI NPOLIECYAJIbHOI FAPAHTII

Kypwuno Mukona lNetpoBuy,
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OOKTOp HPUANYHUX HayK, Npodecop, 3aCiyXeHUN opUCT YKpaiHu,
npocdecop kacdeapun npasocyans Ta ginocodii

CyMCbKOro HauioHasIbHOro arpapHoOro yYHiBepcuTeTy

3neHko Cepriv Mukonanosuu,
orcid.org/0009-0005-4946-1021

afBokart,

acnipaHT Kadenpu npasocyaasa ta ginocodii
CyMCbKOro HauioHasIbHOro arpapHoOro yHiBepcuTeTy

Y cTartTi 34iCHEHO aHani3 HayKoBuX Mornis4iB LWoA[0 CyTi CYA0BOro0 KOHTPOJ/IO 3@ BUKOHAHHSIM
CyA0BUX pillEHb Ta HOro 3Ha4yeHHsi B 3abe3neqyeHHi BUKOHaHHS 3aBAaHb UMBITIbHOMO CyA0YUH-
CTBa, @ TaKoxX c¢hopmyibOBaHi aBTOPChbKI NPono3nyii Woa0 akTyanizauii Uboro iHCTUTYTY 3 METOK
MOKpaLYEeHHS ¥oro AIEBOCTI 5K MpoLecyasibHOI rapaHTii npaBa 0cobu Ha e@peKTUBHUI Cy[0Bui
3axUCT.

ABTOpamu 3pobsieHa cripoba npuBepHYyTH yBary A0 HEOBGXIAHOCTI y3rofXXeHHs 3 BUMOramu
OCHOBHOro 3aKkoHy 3aKOHOAaBCTBa HMXKYOIro i€EpapxidyHOro piBHS LWOAO opraHizauii cyaoBoro
KOHTPOJIH0.

3a3Hayvya€eTbCs, WO A4J151 rapaHTyBaHHS HEYXWJIbHOCTI 1 060B’I3KOBBOCTI BUKOHAaHHSI BUHECEHO-
ro y cripasi CyZ0BOro pillEHHS 3MICTOBHE HaroOBHEHHS CYAOBOIro0 KOHTPOJIO SIK 3@ ¢popMoro, Tak
i o cyTi ma€ 6yTu MOBHICTIO y3rogXXeHo 3i 3mMicTom cTatTi 1291 KoHCTuTyuii YKkpaiHu, 4oro HaTte-
rnep yce Lje He CroCTepiraETbCs, OCKIiZIbKN Pa3oM i3 CyAOBUM KOHTPOJIEM MA€E Micle 1 BigoMyui
KOHTPOJIb, 1O 34ilCHIOETCS MiHICTEPCTBOM tOCTULIIT,

Y npoueci 4ocnigxKeHHs aBTopu 3HaMLLIN NigCTaBu MPUEAHANCH 40 AYMKU PO HEBIAAIIbHICTb
Cy/Z10BOro KOHTPO/IO BifA rpaBoCcyAls, OCKi/lbKWN BiH HE € CaMOCTIlIHOO (YHKLIEW CyA0BOI Bnaan
Ta He BMKOHYE 3aB/AaHHSs, BiAMIHHE Big npaBocyass.

BoaHouac aBTopamMu nigKpec/ro€eTbCS, WO 3 ypaxyBaHHIM npunuciB cTatri 124 KoHCTuTy-
yii YkpaiHn KOHTPOJIb 3@ BUKOHAHHSIM CYyZOBOro pilleHHs 6yAb-siKoro Bugy 1a B 6yAb-sKik
GdopMi MOXe 34IFCHIOBATUCL TislbKU OpraHaMu CUCTeEMU rpaBocyans. byab-sKe BTpy4YaHHS
y npouec BUKOHAHHS PiLLEHHS CyAYy, OKPIiM CYAOBOro KOHTpoJ, 6yne mMaTtu xapakrtep cBa-
BiJIbHOr0 BTPYy4YaHHS Ta CTBOPHOBATUME MOTEHLUINHY 3arpo3y B peanidauii npuHunny Bepxo-
BEHCTBAa rnpasa.

KOHCTaTy€eTbCs, o B yMOBax KoJiM BUPILLEHHS UMUBIIbBHUX CrOPIB | BUKOHAHHS BUMHECEHMX 3a
IXHiMW Hacigkamy pilleHb HeNnpupoaHO PO3AINEHI MK opraHamMu, Lo HaAexarb A0 Pi3HUX rijloK
AepXXaBHOI Bnaaun, roBOpUTHU rpo epheKTUBHUI KOHTPO/Ib 3@ BUKOHAHHSIM CyAO0BUX pillleHb CKIaa-
Ho. Cyf0Bui KOHTPOJIb, 0 CBOIM npupoai, He MoXe 6yTy eni3oanYHUM.

Ha 3aBeplieHHs y CTaTTi 3BepTa€EThCs yBara Ha Te, L0 HasiBHICTb KOHCTUTYLIVIHO 3aKpirie-
HOro npuHUNMy cyA0BOr0 KOHTPOJIKO 38 BUKOHAHHSIM CYAOBOro pilleHHs: pobutb o06rpyHTOBa-
HOK Ta BUNpaBAaHO ifern KOHUEHTpauil B cucTemi opraHis npaBocyAAsi NoBHOBaXeHb L0/0
BignpasJ/IeHHs NpaBocyans, BUKOHaHHS CYAOBUX pilleHb Ta KOHTPOJ/IO0 3@ TaKUM BUKOHAHHSIM.
Y 3B’3Ky i3 UM aBTOopamu BiATBOPEHA Mporo3unuis LWoa0 rnepeniarnopsaKkyBaHHs opraHis npu-
MYCOBOIro BUKOHaHHS pilleHb CyAiB [lepxxaBHiv CyA0BiH aaMiHICTpayil YKpaiHu, ik opraHy B cuc-
TeMi npaBocyass.
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Kurylo Mykola, Zlenko Serhii. On the issue of the relevance of judicial control
as a civil procedural guarantee

The article analyzes scientific views on the essence of judicial control over the execution
of court decisions and its importance in ensuring the fulfillment of the tasks of civil justice,
and also formulates the author’s proposals for updating this institution in order to improve
its effectiveness as a procedural guarantee of the right of an individual to effective judicial
protection.

The authors attempted to draw attention to the need to bring lower hierarchical level legislation
regarding the organization of judicial control into line with the requirements of the Constitution.

Itis noted that in order to guarantee the strictness and bindingness of the execution of the court
decision rendered in the case, the content of judicial control, both in form and in essence, must be
fully consistent with the content of Article 1291 of the Constitution of Ukraine, which is currently
still not observed, since, together with judicial control, there is also departmental control, which
is carried out by the Ministry of Justice.

The authors also found reasons to support the idea that judicial control is inseparable from
justice, since it is not an independent function of the judiciary and does not perform a task
different from justice.

At the same time, the authors emphasize that, taking into account the provisions of Article
124 of the Constitution of Ukraine, control over the execution of a court decision of any kind
and in any form must be carried out only by the bodies of the justice system. Any interference
in the process of executing a court decision, other than judicial control, will be arbitrary and will
create a potential threat to the implementation of the principle of the rule of law.

It is stated that in conditions where the resolution of civil disputes and the execution of decisions
made as a result of them are unnaturally divided between bodies belonging to different branches
of state power, it is difficult to talk about effective control over the execution of court decisions.
Judicial control, by its nature, cannot be episodic.

In conclusion, the article draws attention to the fact that the existence of a constitutionally
enshrined principle of judicial control over the execution of a court decision makes the idea
of concentrating the powers of the administration of justice, the execution of court decisions
and the control over such execution in the system of justice bodies reasonable and justified.
In this regard, the authors reproduce the proposal to resubordinate the bodies of enforcement
of court decisions to the State Judicial Administration of Ukraine, as a body in the justice system.

Key words: binding nature of court decision, judicial control, civil proceedings, procedural
guarantees, civil litigation tasks, execution of court decisions, enforcement proceedings, right to
judicial protection, efficiency of legal proceedings.

MocraHoBka npo6bnemu. Y 2016 p. BuUX piweHb. 3MiCTOBE HAMOBHEHHS CyAo-
yxBaneHHAM 3akoHy YkpaiHm N° 1401-VIII BOro KOHTPOJIO K 3a POPMOIO, TaK i Mo CyTi
Bia 2 yepBHs 2016 p. KoHCTUTYyUis YKpaiHW  Ma€e 6yTW MOBHICTIO Y3roAXeHO 3i 3MiCTOM
6yna pgonoBHeHa cT. 129!, 3a 3MicToM ui€ei  cT. 129! KoHCTUTyUii YKpaiHu.

CTaTTi KOHTPOJIb 3@ BWKOHAHHAM CyZAOBOro OpgHak poTenep MOMIOXKEHHA  3aKOHO-
pilleHHS 3A4INCHIOE Ccya. AABCTBA HWXXYOro i€EpapxiyHOro piBHA Bce

LlinkoMm oyeBMAHUM BMAAETLCA TOM (akT, LWe He MOBHOKW Mipok BiAMNOBIAATb MNpu-
IO 3aKpinneHHs Ha piBHi HOpM OcHoOBHOro nucam OCHOBHOrO 3aKOHY B Ui 4YaCTWUHI.
3aKOHY [AaHOr0 MOJIOKEHHA MOoKAMKaHo, ®dakTuyHO B YKpaiHi 36epiraeTbca Ayaniam
cepef (HWOro, rapaHTyBaTW HEYXWbHICTb Y LbOMY MUTAHHI: pas3oM i3 CyA0BUM KOHTP-
Ta 060B'A3KOBICTb BMKOHAHHS BWHECEHOro OJleM Ma€ Micue W BiAOMYMM KOHTPOIb,
y cnpaBi CyAOBOro piweHHs. HasBHICTb WO 3AIMCHIOETBCS MiHICTEPCTBOM  HOCTULI.
TaKoro KOHCTUTYLINHOro npunucy cnig Bea-  OCKiNIbKM KOHTPOSb 3@ BMKOHAHHAM CyAo-
XaTn KepiBHOK BKAa3iBKOK-OPIEHTUPOM ANA  BOro pilleHHA MO CYTi € HiYMM iHWUM, 4K
HanpautoBaHHA KOHKPETM30BaHWX 3aKO-  BMAAHOK AiSNbHICTIO creuiasbHO BU3Ha-
HOZABUYMX HOPM Yy cdepi BUKOHAHHS CyAO-  YeHUX [JepXaBHWUX OpraHie, TO Ha WMOro
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OpraHi3auito Ma€ nowWupBaTUCL MNPUH-
uMn, 3akpinaeHun y 4. 2 ct. 19 KoHctuty-
uii Ykpainn. BignosigHo, 06rpyHTOBaHICTb
iCHYBaHHS BiAOMYOro KOHTPO/MKO 3a rnepe-
6iroM BMKOHAHHS CyaOBUX pilleHb nepeby-
Ba€ nig nuTaHHAM. IMOBIpHO, AESAKOI MipoK
iCHyBaHHA oOMNMcaHOi cuTyauil € Hacnigkom
AOBINbHOrO TAIYMayeHHs NnosioXeHb cT. 1291
KoHCTUTyuii YKpaiHuM, Ha (OHi BiACYTHOCTI
iX o@iuiHOro TnymayeHHs. B ymoBax, LWo
CKnanucs, cnocrepiraioTbcs pos3banaHcoBa-
HICTb | 04eBUAHA HeedEeKTUBHICTb KOHTPOSIO
3@ BUKOHAHHSAM CYy[0BMX pilleHb AK npoue-
CyanbHOI rapaHTii iXHboi 060B'A3KOBOCTI |,
AK Hacnigok, npaesa Ha edeKTUBHWUIN Ccyao-
BWIN 3aXUCT.

CTyniHb eMEeKTUBHOCTI IHCTUTYTY KOHTP-
O/l0 He B OCTaHHK Yepry BU3HAYaAETbCH
Mnoro opradizauinHMMn 3acagamu. ICHyBaHHS
ABOX napanenbHUX HCTUTYUin pi3HOro nia-
NOpsSAKYBAHHSA, YMOBHOBAXEHUX Ha 34in-
CHEHHS i€l AisSnbHOCTI, SKi X04a M MOBHICTIO
He Ay6noTb O0AHA OAHY 3a CBOIMM MOBHO-
BaXXEHHSAMW, yCe X MoAeKyan MOxXe Ae30pi-
€EHTYBATW CTOPOHM Yy cnpasi. Hatenep AeHb
(PYHKUII onepaTMBHOro KOHTPO/ 3@ BWUKO-
HaHHSAM CY[O0BOro PpilleHHS 30CepefXeHi
no3a MexaMu OpraHiB CMCTEMW NpaBoOCyAas.
OcHoBHa ¢yHKUia cyay B Takiin Mmogeni opra-
Hi3auil KOHTPONKO MNONAraE y BUPILLEHHI
NUTaHHA nNpo edeKTUBHICTb NpodecinHOI
OIANbHOCTI BMKOHABUSA CyL0BOro pilleHHS.
BiTunsHaHa H6araTopivyHa npakTuka nokasana
HEeHanexHy Ai€eBICTb CyA0BOro KOHTPOJIO
Takoro gopmary.

3a Takux obctaBMH BH6ava€eTbCH, WO Npo-
6nemMaTMka CymoBOro KOHTpont, 6yayum
HEpPO3PMBHO MNOB'A3aHOI0 3 edEeKTUBHICTIO
npaBocynas 3arasioM, € aKTyaslbHUM [po-
CTOpPOM ANa MpoBeAeHHA HayKOBUX A0C/Ii-
oxeHb. CyfoBWIM KOHTPO/SIb Y AeMOKpaTuu-
HiW aepxasi, Ae MNaHye npaBO, He MoOXe
PO3LIHIOBATUCb CYTO SK BULIYKAHUW aTpu-
6yT cygoumHcTBa. Big npaBunbHOCTI opra-
Hi3auii cMCTeMM AaHOro KOHTPOJIIO Hanpsamy
3a/1exaTb CBOEYACHICTb Ta MOBHOTA MOHOB-
NeHHs nopylweHoro npasa ocobu. lMowyk
Wnsaxie no3baBneHHs CyA0BOro KOHTPOSIHO
03HaK JeKkNlapaTMBHOCTI, HanpaulBaHHS
BapiaHTIB MOro oOpraHisauinHoi y3roaxe-
HOCTi 3 MOSIOXEHHAMU CT. 129! KoHcTuTyUuii
YKpaiHn € BKpal akTyaslbHUM, OTXe, Cno-
HYKae OO0 npoBeAeHHHA T'PYHTOBHUX A[0CAi-
[XEeHb Yy LLbOMY HanpsMi.
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AHanis ocrtaHHix pgocnig>keHb i nyéni-
Kauin. [nTaHHA CyaoBOro KOHTPOO 3a
BMKOHAHHSAM CyAOBWMX piweHb 6yno npea-
MEeTOM [OCNigXeHb HU3KM  YKPAIHCbKUX
HaykoBUiB, 3o0kpema: B. JlagnueHka,
C. NotbomkiHa, I. XykeBnuya, O. XOTUH-
cbkoi, K. KponueHoi, H. Wenesep, A. ®oki-
Hoi, P. MaBpika, K. Bnagoscbkoi, 1. Psi6oBa,
I. YepHeHko, B. Asep’aHoBa, B. Komaposa,
I. AHgpoHoBa, B. Kpowntopa, B. KpaBuyk,
. ManpaHeBMY Ta iHWMX. TakKoX HU3KaA
HayKOBLUIB nNpauloBann Hag AOCHIAXKEHHSM
Aelo BYX4Yoro, asne no CBOIM CYTi TOTOX-
HOro MUTAHHA — KOHTPOO Y BMKOHABYOMY
nposagxeHHi. Cepen Hux B. T[lputynsk,
O. OBuapeHko, I. Jlumapb Ta iHwWi.

NMoctaHoBKa 3aBAaHHA. 3aBAaHHSAM
AOCNIAKEHHA € aHani3 HasiBHUX HayKOBUX
nornadis WOAO CYTi CyAOBOro KOHTPOJIHO 3a
BMKOHAHHSM CYAOBWX pilleHb Ta MOro 3Ha-
YeHHs B 3abe3neyeHHi BUKOHAHHSA 3aBAaHb
UMBINbHOIO CYAOYMHCTBA, a Takox dopmy-
BaHHSA aBTOPCbKMX MPOMO3ULIN WOAO aKTy-
anisauii Uboro iHCTUTYTY 3 MeTOoK MoKpa-
LWeHHsS Moro JieBOCTi K npouecyasnbHoi
rapaHTii npaBa ocobu Ha edeKTUBHUIN Cyao-
BWM 3aXUCT.

Buknapa oCHOBHOro Mmarepiany. [ewo
paHiwe, nig 4ac AOCNIAKEHHS MUTaHHSA
rapaHTyBaHHs  edeKTMBHOCTI  CyAOBOro
3axuCTy npas 0cCib, MU BXe 4acTKOBO ToOp-
Kanucb npobneMatMkm KOHTPOI 3@ BUKO-
HaHHAM Cy[0BOro pilleHHSA Ta BUCNOBUINCH
NpO HEY3rOAXEHICTb 3 KOHCTUTYLinHUMMU
npuvnucamu, OTXe, | HeaopeuvHiCTb 3ain-
CHEHHSI TaKoro KOHTPOJIKO [iHCTUTYUISMK,
AKi He BXOAATb A0 CUCTEMM OpraHiB npaso-
cyans [1, c. 18-19]. MaeMo Ha MeTi po3Bu-
HYTU BUK/IaAeHi MipKyBaHHA Ta 3BEPHEMOCH
A0 aHanizy HasBHMX HAyKOBWX Harnpauto-
BaHb i3 LbOro NUTaHHS.

CnywHMM BWAAETbCS PO3MNoYaTM TaKui
aHani3 3i 3’9cyBaHHA 3MICTy MOHATTA Cydo-
BOro KoHTpost. Ogpasy 3ayBaXxXwuMmo Bif-
CYTHICTb Cepel HAyKOBUiB €AOMHOrO YysB-
JIEHHSA WOoA0 Uboro. Te X caMe CTOCYETbCA
i KOHTPONbHOI (YHKLUIi cyay Ha 3aBepLuanb-
Hi CTaaii CyaoBOro NpoBagXeHHs1 — Y BUKO-
HaBYOMY MpoOBaAXeHHi. BogHoyac came Heo-
AHO3HAYHICTb TNyMayeHb MOHATTS CyAO0BOro
KOHTPOJIIO Ta MaslOBMBYEHICTb BiAMOBIAHUX
TEOPEeTMKO-NpPaBoOBMX MOJIOXKEHb BKOTpe nNia-
KPecnTb NEePCNeKTUBHICTb  A0C/IAXKEHHS
AAHOro HaNpsAMy UMBINICTUYHOI HAYKW.
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[o Kona JocnigHunKiB Ha3BaHOro
npeaMeTa Yy BITYM3HSAHIM  OpUCNpyAEH-
uii BXoasiTb, 30Kpema, B. JlagnyeHko Ta

C. NoTbOoMKiH. BOHM 3anpornoHyBanu BU3Ha-
YUTM CYAOBMWA KOHTPOSb 3@ BWKOHAHHSM
CYAOBMX PpilleHb K MpaBOBMA MeXaHi3M
AiSNbHOCTI CyaoBOI Baaun, CNpsiMOBaHUM Ha
3abe3nevyeHHs 060B'A3KOBOCTI BWKOHAHHS
CYLOBOro  pilleHHS 8K  KOHCTUTYUIMHOI
3acagu npaBoCyAas, SIKUM peani3oBYETbCH
3@ [JONOMOrol  KOMIMJIEKCY HOPMaTMBHO
BM3Ha4yeHMX npaBoBMX 3acobiB i npoue-
AYp Yy MexaX OKpeMux (opM CyLOYMHCTBA
[2, c. 194].

O. XOTMHCbKa BBaXa€ CyLOBUA KOHTPOb
32 BMKOHaHHAM pilWleHb cyay CKIaAHMKOM
€ANHOrO rnpouecy 3axucTy npaB Ta iHTep-
eciB (i3nYHUX i pnanyHmMx ocib, akmn Bia-
6yBaEeTbCA B MexaxX OAHIEi cnpaBu, He3a-
nexHo Biag cdepn (nybnivyHoi, NpuBaTHOI)
CnipHUX npasoBigHocMH [3, c. 6]. BoHa
BU3HAuuIa MOHATTA CYAOBOr0 KOHTPOJO
32 BMKOHa@HHAM CyAOBMX PpilleHb K caMo-
CTiHY, 3aKOHOAaB4O0 3aKpinjieHy npaBoBYy
dopMy peanizauii cyaoBoi Braan, sika Bigo-
6paXxxae s§K OCHOBHIi PUCK OCTaHHbOI, TakK
i O3HAKW HOPUCANKLIMHOI AiSNbHOCTI opra-
HiB AepXXaBHOI BWMKOHaABYOi cnyxbu, cnps-
MOBaHa He nvwe Ha 3abe3neyeHHs 3aKOH-
HOCTi Yy npoueci NpMMYyCOBOro BWKOHaHHS
Cy[OBMX pilleHb Ta 3aXUCT NpaB i 3aKOHHUX
iHTepecCiB y4YaCHMKIB LbOro npouecy, a 1 Ha
peanbHe BWUKOHAHHS pilleHHs CyAy, rapaH-
TY€E TUM CaMuUM 060B’A3KOBICTb TaKOro BMKO-
HaHHSA [3, c. 6].

Ha aymky I. XXykeBuuya, cyaoBWMi KOHTp-
O/lb 3@ BMKOHAHHAM CyAOBMX pilleHb
Yy UMBINbHUX cripaBax — ue ocobnunea gopma
npaBocyaas, AisNbHICTb CyAy nOB'A3aHa
3 peanisaui€elo CcyaoBUX akKTiB Yy UMBINb-
HMUX CchnpaBax, sKa 3AINCHIETbLCA Y dopMi
«KOHTPOJ/IbHOIO CaHKLiOHYBaHHS» YYMHEHHS
AesKMX npouecyanbHux Al Yy BUKOHaBYOMY
NpoBaZXeHHi nig 4ac po3rnsagy UumBinb-
HMX cnpaB, 6e3nocepeaHbOro po3rnagy
CKapr Ha piweHHs, aii abo 6e3a4ianbHICTb
BWMKOHaBLIB, K BaXXJIMBOI rapaHTil 3axuUcTy
npasa ocobu B nicnscyaoBOMY LMBINIbHOMY
npoueci Ta po3rngaai pi3HMX NO030BiB, AKi
CTOCYHOTbCS 3axO0A4iB MNPUMYCOBOro BWKO-
HaHHS piweHb [4, c. 113].

Mig CcynoBMM KOHTPOJSIEM Y BUKOHaB-
YoMy npoBagXeHHi B. MNpUTynaK NpornoHye
po3yMiTK dopMy peanisauii CynoBoi Brnaau,
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cucteMy  nepenbayvyeHnx  npouecyanbHUM
3aKOHOM 3acobiB, CNpsAMOBaHUX Ha Heno-
NyWeHHS He3aKOHHOro obMexeHHs npas
i OXOpPOHIOBAHMX 3aKOHOM iHTepeciB 0cobu
y npoueci NpMMycoBOro BWKOHAHHSA Cyao-
BMUX QaKTIiB | aKTiB IHWWUX HPUCANKLINHUX
OpraHiB, a TakoX BiAHOB/IEHHA 0CObM B UMX
npaeax, WO MondAra€ B nepesipui Aisnb-
HOCTi OpraHiB NpMMyCcoOBOIro BUKOHaHHS Ta ix
nocagoBux 0Ci6, a TakKOX 3aCTOCYBaHHA A0
HMX 3axoaiB BNAMBY, NepeabadeHnx npoue-
CyanbHMM 3aKoHOAaBCTBOM [5, c. 145].

I. Jlumapb BucCniosnwBana AyMKY, LWO
CYAOBUM KOHTPOJSIEM Y BMKOHABYOMY TMpo-
BaZ)XEHHi B LUMBIIbHOMY CYAOUYMHCTBI € CYTO
BU3HauyeHi po3a. VII UueinbHOro npoue-
cyanbHoro kogekcy (gani - UMK) YkpaiHu
NOBHOBaXeHHs cyay [6, c. 108]. Y cyyacHin
pefakuii UbOro posainy 40 Takux NoBHOBa-
XEeHb CyAy BiflHECEHO:

po3rnag CyAOM CKapr CTOpiH BWKOHaB-
4yoro npoBaAXXEHHS Ha piweHHs, aii abo
6e3ai91bHICTb AEep)XaBHOro BWKOHaBUSA u4u
iHWOI nocaaoBoi 0cobwu opraHy Aepxas-
HOI BWMKOHaB4oi cnyxbwu abo npuBaTHOro
BMKOHaBUA Mi4 4YaC BWKOHAHHA Cy40BOro
pilLEHHS;

BUPIWWEHHS NUTAHHSA Npo 3060B’A3aHHSA
6opXXHMKa noaaTu 3BIiT NP0 BWUKOHAHHS
CYAOBOro pilleHHsA, po3rnag Takoro 3BiTy
Ta, 3@ HaaABHOCTI NiAgcTas, YXWUTTA 3axoAiB
npouecyanbHOro npumycy y dopmi wrpady.

Y KOMeHTapi 3MiCTy nonepeaHboi peaak-
uii posa. VII UMK YkpaiHu, Ae nOBHO-
BaXEHHS Cyay WoAO0 KOHTPon obmex-
yBa/ICb CYTO PO3rNIs4AoM CKapr CTOpiH
BMKOHABYOro MnpOBafXXEHHSA Ha pilleHHS
abo AiHHA BMKOHaBUSA 4K iHWOI nocago-
BOi ocobu oprany [ABC, HaykoBuus BigMi-
yana BiACYTHICTb Y 3aKOHOAABCTBI BiAMNOBiA-
HMX 3anobiXXHMX | KOMMEHCATOPHUX HOPM,
aki 6 nepepbavann BignNOBIAHI MexaHi3MK
3aCTOCYBaHHA 3ragaHunx NMOBHOBAaXeHb Cyay
B CYAOBO-KOHTPO/bHIN AiSNIbHOCTI opraHy
npaBocyaasi Ha cragii npuMyCcoBOro BWKO-
HaHHS CcyaoBux piweHb [6, c. 108]. Came
yepes ue, Ha Aymky I. Jlumapb, HCTUTYT
CYAOBOr0 KOHTPOJO B UMBIIbHOMY CYyAOYMH-
CTBi € He YacTo 3acTocoBaHuMm [6, c. 108].

LlinKoM nmorog)XyemMochb i3 Takok OLiIHKOK
Ta BBaXXaeEMO AOpPEYHMM A04aTH, WO CUTY-
auis B UbOMY MUTAHHI NPUHUMNOBO He 3Mi-
HMNacb i nicng He3Ha4yHOro po3LWNpPEHHSA
NOBHOBAXeHb CyAy B pe3yNbTaTi yXBasleHHS
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3aKoHy YKkpaiHu «lpo BHeCeHHa 3MiH [0
AesKNX 3aKOoHOAaB4UMX aKTiB YKpaiHW LWono
BAOCKOHANEHHS MOMOXEHb MNpo CyAOBUM
KOHTPO/Ib 3@ BUKOHAHHAM CyAO0OBUX pilleHb»
N¢ 4094-IX Big 21 nuctonaaa 2024 p.

HaBiTb 6inblwe, £KWO AMBUTUCL Ha
LUl cuTyauito 3 nosuuii ctaryeada, Tob6TO
ocobu, uni npaBa NianNaAralTb MNOHOBJIEHHIO
32 CYAOBWM pillEHHAM, [0BOAUTLCA KOH-
CTaTyBaTW HaBiTb MOripWeHHS Woro cra-
HOBMLWA Yy nNNaHi nepcrnekTus LWBUAKOIO
3a40BOMIEHHS BUMOr. lMepeabaunBlum Mox-
NNBICTb HakKafeHHA cynoBoro wrpady Ha
«HepobpocosicHOro» 60pXHMKA, 3aKOHO-
JaBeub TakmM crnocoboMm CTBOpUB Nepeny-
MOBW A7 HEBUNpaBAaHOro [AoAaTKOBOro
NOripWeHHs MaMHOBOrO CTaHOBWULIA TaKoro
6opXXHMKa. Y MaHOBUX BWMKOHABYMX MpPO-
Ba[XKEHHAX 3aCTOCYBaHHA [0 OCTaHHbOro
3axo4y npouecyanbHoro npumycy y dopmi
cyposoro wrtpady pajgwe BigaanuTtb nep-
cnektmBy (aKTUYHOrO BWKOHAHHS CyAo-
BOrO pillE€HHS, HiXX HabnuanuTb ii. Y cuTyauii
KOMM 0c06a-b60pXKHUK i Tak HE 34aTHa BUKO-
HaTu 6oproB.i 3060B'A3aHHS, NOKNAAEHHSA Ha
Hel 4oAaTKOBOro Taraps y ¢opMi cynosoro
wrpady NTMMe B po3pi3 i3 MeTo CyAOBOro
KOHTPOJIO.

BogHoyac M™Maemo BIiAMITUTWM WeEe OAWH
HeAoNiK Takoi KOHCTPYKLii MexaHi3My crno-
HYKaHHSA 6OpXHWKA A0 BUKOHAHHS pilUeHHS
cyay. 3anpoBagxytouu wrpad SK CaHKUIo
3@ HEBMKOHAHHSA Cy[AOBOro pilleHHs, Jioriy-
HMM 6yno 6 BOAHOYAC 3MIHUTU 4YEproBiCTb
3a40BOJIEHHSA BMMOT Yy 3aKoHi YKpaiHu «[po
BUKOHaBYe MPOBAXKEHHSA», BU3HAYUBLUN
NpiOPUTETHICTL NMpaB CTAryesaya 3a, Tak 6u
MOBUTWU, <«FO/IOBHWM>» pillEHHSM CyAy Ha
CTArHeHi 3 6opxHuKa KowTu. OfHaK 3aKo-
HOAABLEM TaKuUM KPOK 3AiMCHEHO He 6yno.

OTxe HaTenep nepeabayveHi UMBINbHUM
npouecyasbHUM 3aKOHOAABCTBOM 3axoau
BCE Lle He 34aTHi edeKTUBHO CrNOoHyKaTu
6opXXHMKa [0 BWMKOHaHHSA MOKIaAeHUX Ha
HbOIO CYAO0BUM pilleHHAM 060B'A3KiB. HasBs-
HMA opMaT CyaoBOro KOHTPOJIKO He Bigno-
BilaE CBOEMY MpuU3HAYEHHIO Ta € Heedek-
TMBHUM [1, c. 18].

Pe3synbTaTn aHanizy HaBeAeHWUX BuULLe
BapiaHTiB PO3YMiHHA  CYLOBOro  KOHTp-
OO0 B MOEAHAHHI 3i 3MICTOM KOHCTUTYLiN-
HMX 3acag npasBocyaas Ta BU3HAYEHHAM
3aBAAHHSA UMBINIBHOMO CyAOYMHCTBA A03BO-
NATb HaM MNOroguUTUCh i3 TBEPAXKEHHSAM
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NpoO HEeBiAAINbHICTb CYA0BOro KOHTPOJIO Bif
npasocyans.

30KpeMa, Taky AYMKY MalTb BXe 3ra-
Aadi B. Jlagnuenko ta C. MMoTbOMKiH. Hay-
KOBUi 06rpyHTOBaHO BBaXakTb, WO CyAo-
BWN KOHTPO/Ib HE € CAMOCTINHOK (YHKLIEW
Cy[oBOi Bfagn, OCKINbKM HE € OKpeMunm
HanpsMoOM AisSIbHOCTI CyAoBOi Bnagu, He
BWKOHYE 3aBAaHHA, BiAMiHHe Big rMpaso-
Cyansl, a crnpsiMoBaHM camMe Ha peanisa-
uito npasocynasd BignoBigHO A0 3aBAaHb
i 3acapg npasocynnsa, 3akpinneHmx KoH-
cTuTyuieo  YkpaiHn. CyaoBuM  KOHTPOSIb
He MOXe iCHyBaTuM Ta 3aiMcHoBaTucsa 6e3
npaBoCyAAsi, OCKiflbKM MNiACTaBOK MOro iHi-
LilOBaHHA € HasBHICTb Cy[OBOro pilleHHS
3@ pesyfnbTaTaMn BUPILWLEHHSA Cnopy, sKe
Habpano YMHHOCTI M WOAO0 AKOro 34INCHIO-
€TbCA npoueaypa NpMMYyCOBOro BUKOHAHHSA
[2, c. 193-194]. [Jo Takoi AyMKM CXuns-
€TbCs TakoX O. XOTMHCbKA, 4YME HadeHHs
BXXe HaBOAWMIIOCb HaMW BuLe. AHasOriyHi
MipKyBaHHA BucnosnwBanu B. KpaBuyk,
. ManaaHesuy, B. Komapos.

3acnyrosye Ha yBsary B LbOMY KOHTEK-
CTi Takox paymka I. Jlumapb. HaykoBuus
BiAMivae, wo KoHCTUTyuia YKpaiHu, 3aKo-
HOAABCTBO MNpPO CyAOYCTPiN Ta UMBINbHE
npouecyasbHe 3aKOHOAABCTBO He MICTATb
HOPMaTMBHOIO 3aKpinJeHHa 3a OpraHamu
CyAOBOI Bnagu iHWKUX (YHKUIN, HIX QYyHK-
uis npasocynns. OTxe, AOiNbHICTb OpraHis
Cy[0BOI BNagun, sika noB’A3aHa i3 3axXMCTOM
(ox0OpoHO) CY6'EKTMBHUX UMBINbHMX NpaB
(Y WKMpOKOMY PO3YMiHHI) Ta OXOPOHIOBAHMX
3aKOHOM iHTepeciB y 6yAb-aKux nposiBax,
30KpeEMa W KOHTPOJIbHY AifNbHICTL Cyay,
BApPTO BBa)aTW MpaBOCYAASM Y UMBIIbHUX
cnpasax [6, c. 76-77].

Micng BU3HAYeHHSs i3 UMM, 3rigHo i3 npu-
nMcom CcT. 124 KoHCTUTyuii YKpaiHu, Mu
npuxXoaMMo A0 €OAWMHO MOXIMBOIMO BWUCHO-
BKY: KOHTPO/Ib 3@ BWKOHAHHSAM CyA0BOMO
piweHHs 6yab-SIKOro Buay Ta B 6yab-KiN
dpopMi MOXe 3A4INCHIBATUCL TiNbKW oOpra-
HaMu CUCTEMW TMpPaBOCYAAdsA, OCKiNIbKM 3a
3MIiCTOM 3ragaHoi ctatTi OCHOBHOIO 3aKOHY
AeneryBaHHs (yHKUIA CydiB, a TakoxX npu-
BMIACHEHHS UMX (PYHKUIA iHWKWMW OopraHamu
4Yn NocagoBMMM ocobaMm He AOMNYyCKaTbCS.

Y 3B'A3KYy i3 UMM CNYWHMMW BUAAKOTLCS
TBEPAXKEHHS, WO XOAHM KOHTpoNnb 3 6oKy
OEPXXaBHMX OpraHiB He MOXe 3aMiHUTU
CynoBuh KoHTponb [5, ¢. 139], a 6yab-sike
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BTPYYaHHA Yy MpoueC BUKOHAHHSA pilleHHSA
CyAy, OKpiM CyA0BOro KOHTpost, byae matu
XapaKTep CBaBi/IbHOr0 BTPYy4YaHHS Ta CTBO-
ptoBaTUMe MOTEHUiINHY 3arpo3y B peani3auii
NpUHUKNNY BEPXOBEHCTBA npaBa [7, c. 190].

CyyacHa cucTeMa opraHiB, WO 3A4iMCHI0-
I0Tb MPUMYCOBE BUWKOHAHHA PpilleHb CYyAiB,
nepeabava€e 34iMCHEHHS BIAOMYOr0 KOHTpP-
O/1I0 33 3aKOHHICTIO BMKOHABYOro mMposa-
IXKeHHA opraHamu MiHicTepctBa HOCTUUIT
YKpaiHu. 3aranoMm, CTPYKTypHe nignopsaa-
KyBaHHSl OpraHiB MpuMMyCOBOro BWKOHaHHS
pilleHb 3aNNLWAETLCA HE3MIHHUM 3 MOMEHTY
IX cTBOpeHHA. [licna BWOKpeMNeHHs  3i
CKagy CyAdiB opraHis npuMyCcoBOro BWKO-
HaHHA B 1998 p. oOCTaHHi CcTanu CTpykK-
TYPHUMM Nigpo34inamMuM BKasaHOro BULLe
MiHiCTepcTBa.

Ona  Kpaworo po3yMiHHA opraHisauii
CUCTEMM OpraHiB npasocygas TOro uvacy
KOPOTKO OKPEeC/IMMO BaX/MBi B KOHTEK-
CTi paHoro JoC/if)XeHHs acnekTu. Biano-
BiogHO [0 T[lonoXxeHHss npo MiHiCTepCTBO
lOCTUUiT  YKpaiHuM, 3aTBepaXXeHoro Yka-
30M [pe3npgeHta YkpaiHm Big 30 rpyaHs
1997 p. N2 1396/97, Ha MiHicTepcTBO,
cepen iHWOro, nokjaganucb TMOBHOBa-
XXEHHS WoA0 BHeceHHS lNpe3naeHToBi Ykpa-
iHM NponNo3uUIM 3 NUTaHb Mepexi MicueBuX
CYAIB i KiNbKOCTi B HUX CYAAiB; 3A4INCHEHHS
3axo4iB WOAO0 OpraHisauinHoro W MaTtepi-
anbHO-TEXHIYHOro 3abesnevyeHHa  Aisdnb-
HOCTi CyfAiB 3arafnbHoOi topucaukuii; 3abes-
neyeHHs Aobopy Ta NiArOTOBKW KaHAMAATIB
y CyAdi; 34iIMCHEHHS HOPMYBaHHSA Ta MeTo-
AVYHOro 3abe3neyeHHs ynpaBiHCbKOI
AiSNbHOCTI roniB cydis; opraHisauil BMKO-
HaHHS pileHb, yxBasj, MNOCTAHOB CyAiB Ta
BMKOHABYMX [OKYMEHTIB iHWMUX OpraHis,
BUKOHAHHS SKUX MOKNAAEHO Ha CyAOBUX
BMKOHaBUiB. ¥ 2000 p. ocTaHHE 3i 3raja-
HMX NMOBHOBaXeHb 6yno BUKNAAEHO B TaKii
pefakuii: «opraHi3oBye B nopsaky, BCTa-
HOBJIEHOMY 3aKOHOAABCTBOM YKpaiHW, CBO-
€4acHe, MOBHE i HeyrnepeaXeHe npuMycose
BWUKOHAHHS pilleHb CYAiB Ta iHWWX OpraHiB
(nocapoBux oci6), BUKOHAHHS SIKMX MOKnNa-
AEHO Ha AepXaBHMX BMKOHaBLUiB» [8]. Oue-
BUAHO, WO 3 TakMM HabopoM MOBHOBaXeHb
MiHicTepcTBO tOCTMUIT YKpaiHM (PaKTUYHO
6yno opraHoM cucTeMu npasocyaas. Y Takin
KOHirypauii ¢yHKUiS NpuUMycoBOro BMKO-
HaHHS pilleHb cyaiB, Xo4a 1 nepenwna 6es-
nocepeaHbo Bi4 CyAiB A0 iHLWOI YCTaHOBM,
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ane no ¢akTy BCe OAHO NpPoAOBXYyBana
BUKOHYBaTUCb OPraHoM 3 Ti€i XX CUCTeMMu.

HaTtenep MaeMo cuTyauito, 3a AKOi QYHK-
Uil BMpilWWEHHA UMBINbHMX CMNOpiB i BUKO-
HaHHSA BMWHECEHUX 3a IXHIMKW Hacnigkamu
pilleHb HenpupoAHa po3AineHi Mix opra-
HaMu, WO HanexaTb A0 Pi3HWUX Ti/IoK Aep-
»XaBHOI Bfagn. MNoOToYyHe CTaHoBULWE, KONU
3axo4m 3aBepulasnibHOi CTaAil cyaoBoro npo-
Ba[XXEHHS 34IMCHIOTbCS OpraHaMmu, siki He
HanexaTb A0 CUCTEMM MNpaBoCyaas, € NpUH-
uMnoBo xmbHmM [1, c. 19]. Y Taknx ymoBax
npo edeKTUBHUMA KOHTPOJSIb 3@ BUKOHaH-
HAM Cy[OBMX pilleHb rOBOPUTWU CKJ1AgHO.
Piu y TOMYy, WO OCKiNbKN CYyLOBUA KOHTP-
0/lb 3@ BMKOHABYMM MNPOBaAXEHHSM € SBU-
wem 6aratorpaHHMM, BiH He MoXxe obmex-
yBaTUCb uwe eni3oaAnyHUM  KOHTpOSeM
Ccy4y UMBINIbHOI HOPUCAMKLUIT 3@ 3aKOHHICTIO
Ain, 6e3nianbHOCTI Ta pilleHHAMU BUKOHAaB-
uie abo opraHis i nocagosux 0cCi6, wWo yno-
BHOBAX€EHi 3A4iNCHIOBAaTU MpPUMYCOBE BUKO-
HaHHSA CYyAOBWUX pilleHb, LWISXOM po3rnagy
ckapr [6, c. 96] abo x BuTpeboBYyBaHHSM
3BiTiB Big OOpXHMKa MNP0 BUKOHAHHSA HWM
pilweHHs, 9K ue nepeabavaetrbcsa posg. VII
UMK YkpaiHu.

Ha Hawy AyMKy, o4yeBMOHUM € Te, WO
TibKM  HaNeXHWM  UYMHOM  OpraHisoBa-
HUA ONepaTMBHWIN KOHTPOJSIb 3@ BMKOHaH-
HSM BMHECEHMX CyAaMW pilleHb Moxe 6yTu
peanbHO CNpPSAMOBAHO Ha 3anobiraHHs MOX-
NINBOCTiI BWHMKHEHHS TMOpYLWeHb i ycknaa-
HEeHb Yy nMpoueci NpUMYyCOBOro BWKOHaHHS
cyoosmx  piweHb. CuCTeMHa  UiNiCHICTb
i B3aEMOBIAMOBIAANBHICTL CYy40BUX OpraHis
i OpraHis NMpuMMyCOBOro BMKOHAHHSA 3MOXe
3abe3neunTn 3anpoBafXXEHHS MeXaHi3Mmy
6e33anepeyHoro BMKOHAHHA pilleHb cyay,
B SIKOMY KOHTPOJIbHi MOBHOBAXEHHS CyAiB
3a AianbHICTIO BIANOBIAHUX Cy6’ekTiB 6yayTb
HeBiAa'EMHOKD 4YacTMHOK npouecy edekTus-
HOro 3axWUCTy MOPYLWEHUX YN HEBU3HAHUX
npas oci6 [6, c. 54], oTxe, i BUKOHaAHHS
3aBAaHHA UMBINbLHOIO Cy404YMHCTBA.

BooHoyac MoXHa po3paxoByBaTu, LWO
A0AATKOBMM e(eKTOM y TaKnx yMOBaX MoXe
CcTaT¥ MiABULLEHHSA AKOCTI CyLO0BMX pilleHb,
OCKiJIbKM Le CrnoHykatuMe cya Yy Bupi-
WeHHi cropiB b6inblwe 3BaxaTW TaKOX Ha
peanbHiCTb BWKOHaHHA BJIACHUX PpilleHb
[1, c. 18].

NnigbmnBaoum MiaCymMoOK, 3 ypaxXyBaHHSM
HasiBHOCTI  KOHCTUTYUIMHO  3aKpinieHoro
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NPUHUNMY CYAOBOr0 KOHTPOJIIO 3@ BMKO-
HaHHAM CyAOBOrO pilleHHs, BKOTpe BigMi-
YaeMO O6rpyHTOBaHICTb Ta BWUMpaBAaHICTb
ifel KOHUeHTpauii B CUCTEeMi OpraHiB rnpaso-
CyAas MNOBHOBAaXeHb LWOAO BiAnpaBieHHs
npaBocyaAnsi, BUKOHAHHS CyAOBUX pilleHb Ta
KOHTPO/IO 3@ TaKNUM BUMKOHaAHHAM [1, c. 19],
OCKIiNbKM Ui (PyHKUIT € CKNagoBMMKU 4acTu-
HaMuU €OMHOrO NpoLecy MOHOBJIEHHS MOpYy-
lWeHoro npaea ocobu, rapaHTyBaTM sKe
npaBoBa Aep)xaBa 3060B'93aHa.
3anuWwaEeTbCca  BIAKpUTUM AN 06roso-
PEeHHSA MUTaHHA LWOAO0 MOX/IMBUX WA=
XiB MPaKTUYHOI peanisauii Takoro 3agymy.
B yMoBax iCHyBaHHSA 3MilWaHOi CUCTEMMU
BWUKOHAHHS CyAOBMX pilleHb, Ae nopsag i3
AepXaBHUMU BUKOHaBLSMW TakKUMU MOBHO-
BaXX€HHSAMW TaKOX HadiNeHi npuBaTHI BUKO-
HaBUi, OAHO3HA4yHOro piweHHs 6yTn He
MoXe. BigCcyTHICTb Aep)XaBHOI MOHOMONIT
y cdepi npuMycoBOro BWKOHAHHS pilleHb
CyAiB, Ha Hawy AyMKYy, pobuTb Henoriy-
HUM MNOBEPHEHHHA A0 CTapoi CUCTEMU, KONU
BMKOHaBeLUb nepebyBaBs y wTaTi cyay, oTxe,
akTMyHO 6yB CyAOBUM MNpaLiBHMKOM 3 0CO-
611MBMMKN NOBHOBaXXeHHAMW. BoagHovac aep-
XaBHO-MpuBaTHa  MoAesib  MPUMYCOBOrO
BWMKOHaHHSA B YKpaiHi € BiAHOCHO M0/04010,
y 3B'A3KYy i3 UMM KaTeropu4Hi BWCHOBKM
oao ii epeKTUBHOCTI 3apa3 pobutn nepea-
yacHo. Yacte X pedopMyBaHHS Takoi 4yT-
nmBoi cdepu 3a3BMYan AaE MNPOTUNEXHUN
b6axaHoMy edekT. Yepe3 uUe Yy BUPILLEHHI
nocTtaBfeHOro 3aBaaHHsa Tpeba 3abesne-
YMTM B3AEMOY3rOAXKEHICTb npuHuunis 6e3-
aNbTepPHATUBHOCTI CyAOBOr0 KOHTPOO 3a
BWMKOHAHHSAM Cy[AOBOro pilleHHA Ta 3Miwa-
HOCTi CUCTEMM MPUMYCOBOIr0 BUKOHAHHSA.
MpuHarigHo BigMiTMMO, WO Xo4ya nicng
3anpoBaZXXeHHs B YKpaiHi 3MiwaHoi cuc-
TEMU BUKOHAHHA Cy[OBUX pilleHb i HaMi-
TUWINCb TeHAEeHUii A0 MOoKpalleHHs cuTya-
uii B Ui cdepi, yce X pe3ynbTaTUBHICTb
BWKOHAHHS 3arasioM 3a/IMWAETbCA HU3bKOIH.
AHania odiuiMHKMX CTAaTUCTUYHUX  AAHUX
LoAo AiSNbHOCTI opraHiB i 0ci6, wo 3ain-
CHIOKTb MNPUMYCOBE BUKOHAHHSA pilleHb,
3@ OCTaHHI TpM POKW MoOKasye, Wo Yy Biaco-
TKOBOMY BIiAHOLWEHHI KiNbKiCTb (aKTUYHO
BMKOHAHMX BMKOHABYMX [AOKYMEHTIB KOJN-
BAa€ETbC B Aiana3oHi Mix 21,6 ta 31,3%
Bif 3arasjibHOi KifIbKOCTi BMKOHaBUMX A0KY-
MEHTIB, WOAO0 SAKUX 34IMCHIOBANMCb 3axoau
NpMMyCcOBOro BMKOHaHHA [9]. HaBepeHi
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NOKa3HMKM [alTb NiACTaBuM CTBEPAXYBATH
Npo CUCTEMATMYHE HAKOMWYEHHS 3auLLKy
HEBMKOHAHUX BMKOHaBUYMX OOKYMEHTIB, L0,
y CBOI 4Yepry, BKA3ye Ha (pakTM4yHe Heno-
TPUMAHHA PO3YMHUX CTPOKIB MOHOB/IEHHSA
nopyleHoro npasa ocobu, 0TXe, CTaBUTb
nig NUTaHHA MOXMBICTb MOBHOLIHHOI pea-
nizauii npaBa Ha e@EeKTUBHUA Cya0BUN
3axMCT Ha 3aBepluasnbHiM cTagii cynoBoro
NpoOBaAXeHHS.

HeobxiaHO TakoX 3a3HayuTW, WO 3Miwa-
HUA dopMaT BMKOHAHHA CyAOBMX pilleHb
He € BITYM3HAHUM <«BUHAxXoAoOM». Y CBITi,
30KpeMa n y €sponi, noaibHi Moaeni Takox
TpannsawTbca (bonrapisa, [pysia, Yexis,
Ipnangia, PymyHisa, KaszaxctaH Ta iHWwi). Ans
obpaHHS BapiaHTy opraHisauii npuMycoBoro
BUKOHAHHS pilleHb Ta 34INCHEHHS KOHTPOH
3a HMM 04YeBMAHO AopedyHuM byae Bpaxy-
BaTKU 6aratui 3apybikHWI A0CBi4, 3Baxa-
I0UM BOAHOYAC HA OCHOBOMOJIOXKHI MPUMNUCK
KoHcTuTyuii YkpaiHn. OgHak, OCKifnbkKKM ue
NUTaHHA € 6araTocknagoBuM i CycniibHO
4YyTNMBUM, BOHO BapTe OKPEMOro rpyHTOB-
HOro AOCHIAXEHHS.

Llieto npaueto MM nparHeEMO MNPUBEPHYTU
yBary nepeayciMm A0 HeobXiAHOCTi y3ro-
IXKeHHA 3 BuMOramMmm OCHOBHOIMO 3aKOHY
3aKOHO4ABCTBa HMXYO0ro iepapxiyHoro
piBHSA, AK Ue W Mae 6yTn y npasoBin Aep-
XaBi. BogHouac, 3 ypaxyBaHHAM MNOTOY-
HOi CycCniNbHO-NOMITUYHOI cuTyauii B YKpa-
iHi, WO cknanacsa y 3B'A3KYy 3 (PaKTUYHWUM
nepebyBaHHAM KpaiHW y CTaHi BiHM Ta, AK
Hacnigok, AediunToM pecypciB, BMAAETbCA
AOPEYHUM  3anponoHyBaTU  «EKOHOMHUM
BapiaHT».

Ha Hawy AyMKy, Hanbinblw NPURHATHOO
HaTenep, 3a AaHux obctaBuH, byae CTpyk-
TyYpHa Mojesib OpraHiB NMpuMycoBOro BUKO-
HaHHS pilleHb, 3a $SKOI OCTaHHi 6yayTb
nignopsakoBaHi [epxaBHin CyAoBi agMi-
HicTpauii YKpaiHun, Wo MU BXe MOTMBO-
BaAHO 3a3Hayanu B nonepegHin nybénikauii
[1, c. 19].

[epxaBHa cynoBa aaMiHicTpauisa Ykpa-
iHW He € opraHoM BMKOHaB4oOl B/laan, a Mae€
CTaTyC AepXXaBHOro opraHy B CUCTEMi npa-
BOCYAAs, BOHA nia3siTHa Buwin paai npa-
BOCYAAS Ta Mae TepuTopianbHi ynpaBniHHSA
[10]. Y 3B’A3Ky i3 UMM 3anpoMNOHOBAHWUM
nepwnim KpOK LWOAO Y3roAXEHHS HOPM
CT. CT. 124 Ta 129! 3 KOHCTUTYUIiE YKpaiHK
K CUCTEMW BWKOHAHHSA CYAOBWUX pilleHb,



ISSN 2710-4818 (Print), ISSN 2710-4826 (Online)

Tak i opraHizauii KOHTPOSIKO 3@ HUM, He
notpebyBatnme Bennkux obcarie diHaHCy-
BaHHSA, TNUOBUHHUX CTPYKTYPHUX NepeTBo-
peHb Ta BMBISIbHEHHS NpauiBHUKIB. Hapani
X, BiporigHO BXe B MWPHMWA 4ac, poboTty
B LbOMY HanpsiMi MoxHa i BapTo 6yae npo-
[OBXUTK 6e3 3anBoro nocnixy, BUBAXeHO
Ta CUCTEMHO, OPIEHTYKOUYUCb Ha HeobXia-
HiCTb 3abe3neyeHHs peanbHOi  AiEBOCTI
M eheKTMBHOCTI BCiX NpouecyanbHUX rapaH-
Til, BKJIKOYHO i3 CYAOBUM KOHTPOJEM.
BUCHOBKM Ta nepcnekTtMBuM nopalb-
WKMX AOCAIiAKeHb Y AAaHOMY HanpsiMmi.
lMpoBedeHHS AOCNIOXKEHHSA CYLOBOro KOHTP-
O/110 3@ BMKOHAHHSAM pilleHb nokKas3aso, LWo
TakuMin KOHTPOSb MO CBOIM CyTi € HeBiaAinb-
HUM Big npasocyaas. byab-sike BTpy4YaHHS
y npouec BUKOHAHHS pilleHHs Cy4y, OKpiM
CyLOBOro KOHTpont, 6yae ™Matm xapak-
Tep CBaBiIbHOrO BTpPyYaHHA Ta CTBOPIO-
BaTMMe MOTEeHUiNHY 3arpo3y B peanizauii
NMPUHUNIMY BEpXOBEHCTBA Mpasa. Y pe3ylib-
TaTi NpoBeAeHHA CUCTEMHOro aHanisy HopM
CT. CT. 124, 129! KoHcTuTyuii Ykpainn 6yno
BM3HAYeHO, WO KOHTPO/Nb 3@ BWKOHaH-
HAM CyAOBOro piweHHs 6yab-gKoro Buay
Ta B 6yab-sKi opMi MOXe 34iNCHIOBATUCH
TibKW OpraHamMm CUCTEMU nNpaBoOCynAas.
3aKpinneHHs 8K KOHCTUTYUiMHOro nono-
XXEHHS CYLOBOr0 KOHTPOJIO 3@ BUKOHAHHSAM
CYLOBUX pilleHb MNOK/MKAHO rapaHTyBaTtu

HEYXUSbHICTb i 060B’'A3KOBICTb BWKOHAHHS
BMHECEHOro y cnpaBi CyAOBOro pilleHHs.
TakoX CyAoBMM  KOHTPO/Sb  A0A4AaTKOBO
BUCTYMNA€E NMpouecyasibHOK rapaHTielo npasa
0cobu Ha eheKTUBHUI CYA0BUIA 3aXMUCT.

HuHiWHSA oyeBUaHa HeedeKTuB-
HICTb KOHTPO/II0O 3@ BWKOHAHHAM CYA0BUX
060B'A3KOBOCTI Ta, K Hacnigok, npasa Ha
epeKTUBHMN CyaOBMIA 3aXUCT Hada€E TaKoMy
KOHTPO/IIO O03HaK AekflapaTuBHOCTI. Po3-
NOYMHATM WNAX LWOAO BUMpPaBiEHHSA AaHOi
cuTyauii gopeyHo 3i 34IMCHEHHA 3axogis
WoAo Y3roA)KeHHs opradisauinHoi mogeni
CTPYKTYpU OpraHiB BWKOHAaHHA Ta KOHTp-
onto i3 npunucamm OCHOBHOro 3akoHy. I3
LiEl0 MeToK BKOTpe BiATBOpeHa npono3nuis
Lwoao rnepenignopsaakyBaHHA OpraHis npu-
MYCOBOIo BWMKOHaHHS piweHb cyais [ep-
XXaBHIN cynoBiM aaMiHicTpauii YkpaiHu, K
opraHy B cucTteMi npasocyans. Hagani npo-
AOBXUTWU Len npouec AopevyHum byae Bxe
Yy 3MIiCTOBHI/ NNOLWMHI.

Omxe, npobnematmka Cy40BOr0 KOHTPOIIIO,
6yayun Hepo3puBHO MoOB'A3aHOK 3 edek-
TUBHICTIO MpaBOCyAAs 3arasnoM, € akTyalb-
HMM MPOCTOPOM AN NPOBEAEHHS MOAANbLUMX
HayYKOBUX AOCNiAXeHb, 30KpeMa B YacCTUHI
MOLYKY LWSXiB OCTAaTOYHOrO mno36aBreHHs
CYy[0BOr0 KOHTPO/O O3HAK AeKNapaTUBHOCTI,
NiABULLEHHS NOro AiEBOCTI.
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A

Y HaykoBi¥ CTaTTi 34iIICHEHO KOMIIEKCHUI | TPYHTOBHMI aHasli3 crneyn@ikm iHCTUTYTy AoKa3y-
BaHHS B UMBISIbHOMY MpOoLECi YKpaiHn B yMOBax ripaBoBOIro peXnMy BOEHHOIro ctaHy. JocnigxeH-
HS1 30CepeaxeHo Ha BUK/IMKAaX, WO MOCTaloTb nepesa npaBoCyAAsiM, KOJU TPpaauuiriHi, ycTaneHi
pokamu mexaHiamy 360py, NoAaHHs Ta CyAOBOI OLIHKM [OKAa3iB 3a3HarThb ICTOTHUX MEPELIKO]
abo crarTb 06°€EKTMBHO HEMOXINBUMU. AKTUBHI BOEHHI Aii CIPUYNHUIN HE JINLLE PYNHYBaHHS
6yaiBenb CyAiB | aAMIHICTpaTMBHUX yCTaHOB, aje ¥ MacoBy BTPAaTy ranepoBuX apxiBiB, 3HULLEHHS
OopuriHaniB AOKYMEHTIB, TUMYAacoBe OOMEXEHHS AOCTyrny A0 AEePXaBHUX PEECTPIB | KPUTUYHUI
PO3pUB JIOrICTUYHUX | KOMYHIKaUifiHUX 3B’S3KIB. Yce Le 4acTo YHEMOXI/INB/IOE OAEPXKAaHHS Kia-
CUYHUX MTUCbMOBUX [0KAa3iB, Ha SIKUX paHille rpyHTyBanacs GifbLUiCTb CYA0BUX PillleHb.

Y Takunx ekcTpaopAnHapHux yMoBax BITYM3HSHA CyAOBa CUCTEMa CTUKAETbCA 3 Haralb-
HOK HeobXigHicTio 36epiratn Aio yHAAMEHTAIbHUX MPOLECyaabHUX MPUHLUMIIB, 3aKpirnsie-
HuUX y cTatrsax 76—-89 LUnBinibHOro npoLecyasibHOro KoAekcy YkpaiHn (30kpema, 3mMaraabHOCTi
CTOpPiH Ta@ BEPXOBEHCTBA rpasa), BOAHOYAC rHy4YKo afanTtyBaTu ix A0 06'€EKTMBHUX 06CTaBUH
BisiHn. OcobsimBa yBara B poboOTi nNpuainsaeTbCcsi GEHOMEHY €1EKTPOHHMX A0Ka3iB: UnppoBum
JAOKyMeHTaM, e/IeKTPOHHOMY JINCTYBaHHIO B MECEHAXepax, )oTo- Ta BigeomartepiasiaM, CKPpUH-
woTam Be6CTOPIHOK Ta iHWUM AaHUM, IKi TPAHCHOPMYIOTbCS 3 AOMNOMIXKHUX 3aC06iB y KHOYOBI
JAxepena iHpopmadi.

ABTOpamMu feTasibHO MpoaHasai30BaHO CKAaAHI NMUTAHHS IXHbOI HaNeXHOCTi, 4OonyCTUMOCTI,
AOCTOBIPHOCTI Ta TEXHIYHOI aBTEHTUYHOCTI. Y pe3ynbTaTti npoBegeHoro aHasily Cy4acHoi rnpak-
Tukn BepxosHoro Cyay BapTo Bifi3HaYNTH BIIPOBAAXEHHS MEHLU (hOpMasli30BaHUX METOLIB OLi-
HIOBaHHS LMpPoBMX AOKa3iB. Ix AOUINLHO pO3rISAaTH B KOMIIEKCI, & HE i30/1b0BaHO, OCKI/IbKM
OKpEMi efleMeHTH He 3abe3rneyqyrTb MOBHOMo0 pO3yMiHHS cuTyauii. Y nepiog BOEHHOro CTaHy Ui
nigxoAam e He Habyim XOpPCTKOi HOpMaTUBHOI @ikcauii. HaToMiCTb aKLEHT 3MilljyE€TbCS Ha Mexa-
Hi3mMn 3abe3nedyeHHs] AO0Ka3iB Ta BigHOB/EHHS MaTtepiasiB CyAOBuUX Cripas, SIKi 3a3Hajn BTpar.
Came yi IHCTpYMEeHTU BUSIBAISIOTLCA HaKbinbll epheKTUBHUMU A1 NPOTUAIT Hacrigkam pyrHy-
BaHb, 3abe3neyyoTb peasibHy GYHKUIOHa/IbHICTb CyA0BOro rpouecy B CyCrnibCTBi, & He Moro
i/TI030PHICTb.

Ha ocobamsy yBary B AOC/IAXEHHI 3acyroBye npobaema npoyecyaabHuX CTPOKIB. L{eHTpasib-
He MUTaHHS roJsisira€ B A0BEAEHHI MOBaXKHOCTI NpuYuMH iX nporycKy dyepes ¢opc-maxxopHi obcra-
BUHM, @ TAKOX Yy TEXHIYHMX acrneKkTax, K-0T Bepuikaliss aBTeHTUYHOCTI e/IeKTPOHHMX 3arunciB
6e3 MoCTiFiHOro 3BepHEHHS 0 CKAaAHUX Ta iHBa3uBHUX ekcrneptus. Y poboTi 0b6rpyHTOBY€ETLCS
HeobXiAHICTb OHOBJIEHHSI HOPMATUBHOIO PEryJ/Il0BaHHS €/IEKTPOHHMX A0Ka3iB, 30KpeMa i3 YiTKi-
LUNMN TEXHIYHUMUN KPUTEPISIMU iX MNEPEBIPKU. 3arasbHuUi BUCHOBOK AOC/II)XEHHS BKa3y€ Ha Te,

49



HoBe ykpaiHcbke npaso, Bun. 6, 2025

Lo 6€e3 KoHUernTyabHoi pecpopMu cucTtemMu [0Ka3yBaHHS B yMOBaxX BOEHHOIMO CTaHy HEMOXJ/INBO
rapaHTyBatu AOCTyn A0 npasocyaas. MoTpibHo gocsirtu 6anaHcy M CTPOror rnpoUecyaibHO
¢opMOoKo Ta peasibHUMU MOX/INBOCTAMU CTOPIH Yy MOTOYHMX 06CTaBUHaXx.

KnroyoBi cnoBa: uuBifibHWEI Npouec, AOKa3yBaHHS, BOEHHWMU CTaH, €/1EKTPOHHI [0Ka3su,
aBTEHTUYHICTb OKa3iB, BiAHOB/IEHHS NMPOBaAX€EHHS, 3abe3rneqyeHHs 4oKasiB, ripoleaypa, ungdpo-
Ba Bepugpikalisi, EIEKTPOHHUI CyA.

Marchenko Olesia, Ogorodnyk Nazar. Problematic aspects of evidence in civil
proceedings under martial law

The presented scientific article provides a comprehensive and thorough analysis of the specifics
of the institution of evidence in the civil process of Ukraine under the legal regime of martial
law. The research focuses on the challenges facing justice when traditional, long-established
mechanisms for collecting, submitting and judicially evaluating evidence are significantly hampered
or become objectively impossible. Active military actions have caused not only the destruction
of court buildings and administrative institutions, but also the massive loss of paper archives,
the destruction of original documents, temporary restrictions on access to state registers
and a critical breakdown in logistical and communication links. All this often makes it impossible
to obtain classic written evidence, on which most court decisions were previously based.

In such extraordinary conditions, the domestic judicial system is faced with the urgent need to
preserve the fundamental procedural principles enshrined in Articles 76-89 of the Code of Civil
Procedure of Ukraine (in particular, adversarial status of the parties and the rule of law), while
flexibly adapting them to the objective circumstances of the war. Special attention is paid in
the work to the phenomenon of electronic evidence: digital documents, electronic correspondence
in messengers, photo and video materials, screenshots of web pages and other data that are
transformed from auxiliary means into key sources of information.

The authors have analyzed in detail the complex issues of their belonging, admissibility,
reliability and technical authenticity. Analyzing the modern practice of the Supreme Court,
it should be noted the introduction of less formalized methods of assessing digital evidence.
It is advisable to consider them in a complex, and not in isolation, since individual elements
do not provide a complete understanding of the situation. During the period of martial law,
these approaches have not yet acquired a rigid regulatory fixation. Instead, the emphasis is
shifted to mechanisms for securing evidence and restoring lost court case materials. These
tools are the most effective in counteracting the consequences of destruction, ensuring the real
functionality of the judicial process in society, rather than its illusory nature.

The problem of procedural deadlines deserves special attention in the study. The central issue
is to prove the validity of the reasons for their omission due to force majeure circumstances,
as well as in technical aspects, such as verifying the authenticity of electronic records without
constant recourse to complex and invasive examinations. The work justifies the need to update
the regulatory regulation of electronic evidence, in particular with clearer technical criteria
for their verification. The general conclusion of the study indicates that without a conceptual
reform of the evidence system under martial law, it is impossible to guarantee access to justice.
It is necessary to achieve a balance between strict procedural form and the real capabilities
of the parties in the current circumstances.

Key words: civil procedure, evidence, martial law, electronic evidence, authenticity of evidence,
restoration of proceedings, securing evidence, procedure, digital verification, electronic court.

MocraHoBKa npo6nemu. CyyacHi  JOTpMMYBATUCH HE3MiHHUX MpouecyanbHUX
YMOBM BOEHHOrO CTaHy Mpu3Benu A0 pyn-  CTaHAApPTIB i rapaHTyBaTM MNpaBO Ha cnpa-
HYBaHHS  KNACUYHUX MeXaHi3MiB OTpu-  BeAnuBuMi cyd. Lle nopoaXXy€e KOHMAIKT Mix
MaHHS i OUiIHIOBaHHA A0Ka3iB y UMBINIbHOMY  peasibHUMW CMPOMOXXHOCTSIMWU CTOPIH i 3aKo-
npoueci. ®i3M4yHa HEAOCTYMHICTb apxiBiB, HOAaB4YOK ((OPMOKD, WO 3arOCTPHETLCA
3HULWLEHHA [OKYMEHTIB, OBMeXeHHs KOMy-  6pakoM perynauii woao eNneKTPOHHUX AoKa-
Hikauin i MacoBa Mirpauis no3baenaTb  3iB, iX aBTeHTUdIKaUii Ta BigHOBNEHHS BTpa-
CTOPOHM  MOXJ/MBOCTI BWKOHATM Tpaau-  YeHWUX MaTepianis.

UiMHI BMMOrM LWOAO0 HaNeXHOCTi, AONYyCTu- CtaH pocnig)XXeHHs 3acToCyBaHHSA
MOCTi, AOCTOBIPHOCTI Ta AOCTaTHOCTI AOKa- eJIeKTPOHHUX AochifgiB. Y  HayKoBUX
3iB. BogHouac cypoBa cuctema 3060B’A3aHa  AOCNIAKEHHAX YKpaiHM BOHO AOCNIAXEHO
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[ocuTb (parMeHTapHo, 30Kkpema Tema byna
npeaMeToM AOCNigXeHb HAyKOBUIB Yy cdepi
SIK UMBINBbHOrO, Tak i aAMiHICTpAaTMBHOMO Ta
KPUMiHanbHOro npouecyanbHOro npa.a.
Cepen pocnigHukis LmBinbHOro npouecy-
aNbHOr0 KOAEKCY MOXHa BuAINUTKU poboTtu
Takmx HaykosuiB, 8Kk $.0. bepHaslok,
C.0. Kopoeg, C.I' Mysnuko, O.M. Tllepy-
HoBa, M.B. lapaciok, iHWi BYeHi. 30KpeMa,
M.B. T[Mapactok 06rpyHTOBYE IiXHI CaMo-
CTiHY npupoay Ta notpeby y cneundiyHmx
Kputepiax pgonyctumocti. O.M. TllepyHoBa
nopywye Baxnuey npobneMy Bpas3nNMBOCTI
umdpoBnx AaHux. HaykoBuus  CAYLWHO
3ayBaXKy€, WO TaKi [A0Kasu HAATO Nerko
chanbcudikyBat, OCKIIbKM B YMHHOMY
LmBinbHOMY npowecyasnbHOMY KOAEKCi
(pani - UMNK) YkpaiHM 6aHanbHO BiACYTHI
YiTKO pernamMeHToBaHi npoueaypu ix rnepe-
Bipkn Ta Bepudikauii. MNpobnema nornm-
6NI0ETECA TUM, WO HaTenep MU He MAEMO
cucteMHoi mogeni, sika 6 gossonuna edek-
TUBHO ajanTyBaTu Mpouec AoKa3yBaHHA A0
CKNagHMX YMOB BOEHHOIO CTaHy.

MeTtolo cTatTi € aHanis npobnemMHux
acCrnekTiB AOKa3yBaHHA B LUMBiINIbHOMY Mpo-
Lueci B yMOBax BOEHHOro CTaHy Ta BW3Ha-
YEHHA  MOXJIMBUX  WNAXIB  BUPILLEHHS
nocrasneHoi npobnemu.

Buknap OCHOBHOro Marepiany. YHa-
CNifoK  MNOBHOMacwWTabHOro  BTOPrHEHHS
MocKkBM yKpaiHCbKe UMBiIbHE CYLO4YMHCTBO
OMUHUIOCA B CUTyauii abconoTHOi HeBu-
3Ha4yeHoCTi. BiMHa ¢akTMyHo «0bHynuna»
6arato 3BMYHMX MpoLECyaslbHUX MeXaHi3-
miB. LLlo npmu3Beno Ao TOro, WO npaBHWYA
cninbHota 6yna 3MyweHa nepernsgatu
yCTaneHi craHgapTM p[oKasyBaHHSA. Peanb-
HICTb Taka, WO CyAuM 3MYyLLEHi npaurBaTu
B eKCTpeManbHOMYy pexuMmi, 60 goctyn
00 [JepXaBHWX peecTpiB 4acTto 3abnoko-
BaHO, (YHKUIOHYIOTb NvWe OAMHWUUI apXi-
BiB, @ KOMYHiKaUid MK ydyaCHMKaMu rMpo-
Luecy nocTiMHO pBeTbCs 4epe3 6oMosi Aii
Ta okynauito. BogHoyac pepxasa 36epirae
060B’A30K rapaHTyBaTW NpaBO Ha cnpasen-
NNBWUIA CyAa, 3akpinneHnin y cT. 6 KoHBeHUii
Npo 3axXucCT npas NAMHU i OCHOBOMOOX-
HMX cBoboa [1, cT. 6], a Takox y cT. 55
KoHcTuTyuii Ykpainm [2, cT. 55].

Y uMx ymoBax AOKa3yBaHHS HabyBae He
nuwe npouecyanbHoro, a M npaBO3axuc-
HOro 3Ha4yeHHsA. BOHO MepeTBOPKETLCS Ha
cnoci6 BiAHOBNEHHS 3pYMHOBAHOrO MNpaBoO-
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BOro 6anaHcy, a cya - Ha iHCTUTYLUilO, WO
Mae 36epertM NEritTMMHICTb  IOPUANYHUX
(akTiB, HE3BaXKa4n Ha obMexeHHs, crpu-
YMHEHI BOEHHMMW peaniaMmu NOBCAKAEHHOMO
XUTTA. TONOBHUM MUTAHHAM MNOCTaE 36e-
peXeHHA €AHOCTI KpuTepiiB  HanexHocCTi,
AOMYyCTUMOCTI, AOCTOBIPHOCTI Ta AOCTATHOCTI
AOKas3iB 3a YMOB, KONM iX OoTpuMMaHHsa abo
nepesipka 06'eKTMBHO yCKNaAHEHI.

HopMaTMBHY OCHOBY JOC/IAXEHHS CTa-
HOBMATb HOpMM LUMBINBLHOro npouecyasnb-
Horo kogekcy YkpaiHu [3], 3akoHy YKpaiHu
«[Ip0 MpaBOBUIN pPEXWUM BOEHHOrO0 CTaHy»
N2 389-VIII Bia 12 TpaBHa 2015 p. [4],
3aKoHy YKpaiHu «[1po enekTpoHHYy iAeHTu-
dikauito Ta enekTpoHHi AOBipYi nocnyru»
N2 2155-VIII Big 5 xoBTHa 2017 p. [5],
a TAaKOX peneBaHTHi NMpasBoBi no3uuii Bep-
xoBHoro Cyay 3a 2022-2025 pp. Metowo
HayKoOBOIro aHanizy € BUCBITNIEHHS KJO4Yo-
BUX npobneMm [okasyBaHHA B LUMBISIbHOMY
npoueci B yMOBax BOEHHOMO CTaHy Ta ¢op-
MYBAHHSI KOHUENTyasbHMX nigxoAaiBs Ao ix
NoAOSMIAHHA Ha niAcTaBi YMHHOMO 3aKOHO-
0ABCTBA Ta Cy[0BOI NPaKTUKU.

MoHATTS [oKasiB 3akpinneHo y CT. 76
UMK, ae nia HMMK po3yMiloTbCs 6yab-aKi
AaHi, Ha niacTtasBi AKUMX Cy4 YCTAHOBJIIOE
HasaBHiICTb abo BiACYTHICTb 06CTaBWH, WO
06r'pYHTOBYIOTb BUMOIN 1 3anepeyeHHs CTo-
piH. Lli AaHi BCTAHOBMIOKTLCA TaKUMKM 3aCo-
6aMn: MUCbMOBUMKU, pPEYOBUMU, ENEKTPO-
HHUMM [0Ka3aMu, BMCHOBKaMU eKCnepTiB
i MOKasaHHAMKM CBiAgKiB. Y BOEHHMWA nepiog
Lle BU3HAYEHHS He BTpavae YMHHOCTI, 0AgHaK
Mnoro peanizauis 3a3Ha€ iCTOTHMX TpaHcdop-
Mauin [3, cT. 76].

BignosiaHo go ct. 78 UINK, aoka3 BM3Ha-
€TbCA HaNEeXHWM, SKLWO BiH MiCTUTb iHdOp-
Mauito  Woao npeaMeTa  A0KA3yBaHHS,
i AONYCTUMUM, SKLWO 3406yTMN 3aKOHHUM
wnsaxom [3, ct. 78]. MonoxeHHa cr. 89
LMK Bumarae, wob cya ouiHOBaB Ao0Kaswn
Ha OCHOBi BHYTPIWHLOrO MNEepeKoHaHHS,
cdopmoBaHoro nicna BcebiyHOro, NOBHOrO,
ob’ekTmBHOro " 6e3nocepefHbOro A0CAI-
mxeHHs [3, cT. 89]. OTXe, HaBiTb 3a eKc-
TpeManbHUX 06CTaBWMH BIHWU CyA He MoOXe
BiAMOBUTUCA BiA4 (QyHAaMeHTanbHUX 3acaj
npouecyanbHOro rnisHaHH4.

BO€EHHMI CcTaH, 3anpoBagXXeHWn 3rigHo i3
3akoHOM «[1po NpaBOBWUIA PEXWUM BOEHHOIO
CTaHy», He 3MIHIOE CYTHOCTI UMBI/IbHOIO
cyaoumnHcTtea. CT. 26 UbOro 3akoHy npsiMo
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3a60pOHSIE CKOPOYEHHS UM MPUCKOPEHHS
cypoBux npoueayp. OTxe, nepxaBa, HaBiTb
nepebyBatoun y CTaHi BiMHW, BWU3HAE, WO
npasocyaas Mae QyHKUiOHyBaTM 3a TUMMU
X CTaHAapTaMM 3aKOHHOCTI W npouecyanb-
HOI crnpaseanuBoCTi. [1poTe BKasaHi HOpMHU
He 3anepevyloTb NOTpebn y npouecyanbHUX
aganTtauiax - Bi4 AMCTaHUIMHOIO NOAAHHS
OOKYMEHTIB A0 MOX/MBOCTI BigHOBNEHHS
BTpayeHnx MaTepianis cnpasu [4, cT. 26].

Ocobnuey ponb BigirpatoTe Hopmu LMK,
AKi 3abe3neyvyloTb npouecyanbHy FHYYKiCTb
y HaassumyanmHux ymosax. CTt. cT. 83-84
nepeabayaloTb  MOX/IMBICTb  MOHOBJIEHHS
CTPOKiB MOJAHHA [0Ka3iB, AKLWO iX npony-
LLEHO 3 MOBAXHUX MPUYMH, @ TaKOX BUTpe-
6yBaHHA AoKasiB CyAOM Yy BMNAAKy, KOMu
CTOpOHa He MOXe noaaTtu iX camocTiiHo. CT.
CT. 116-118 perynoloTb iHCTUTYT 3abes-
neyeHHs A0Ka3iB — MNPEBEHTMBHOIO Mexa-
Hi3My, CNPSMOBAHOro Ha gikcauito AoKa3o-
BOi iH(opMaUii B pa3si pu3uky ii BTpatn abo
3HUWeHHA. CT. 140 po3BoNsiE 34iMCHIOBATH
orna4 AoKasiB 3a MiCcueM X 3HAXOAXEHHS,
KoMK X AOCTaBka A0 CyAy € HEMOX/IMBOK
abo Hebe3sneyHoto, a CT. CT. 488-489 - Big-
HOBWUTK BTpadeHe CyaoBe MpoBaAXeHHS [3,
cT. 83-84, 116-118, 140, 488-489].

YcCi ui nonoxeHHs ¢GOpMyHTb HOpPMaTUB-
HUI Kapkac, sikui 36epirae npouecyanbHui
nopsiAoK HagiTb 3a YMOB npaBoBoi Typby-
neHTHocTi. CaMe TOMYy 3aKOHoOAaBeUb He
CTBOPUB CneuiaZbHOro <«BOEHHOrO rnpoue-
CyanbHOro pexumy», a 3abesneuymB agan-
TUBHICTb YMHHUX HOPM A0 HaA3BUYAMHUX
06CTaBuH.

3pynHOBaHi agMiHicTpaTuBHi 6yaisni, 3HuU-
WweHi 6asn fJaHux, nepeMilweHHs apxiBiB
i MacoBa Mirpauia HaceneHHs npusBenu [0
TOro, WO K/MACUYHI AOKYMEHTW BTpa4varTb
OOCTYnHiCTb. B ymoBax BiiHM paepani 6inb-
LIOro 3HayeHHs HabyBalTb UMPPOBI cnign -
eNleKTPOHHE NINCTYBaHHS, 3HIMKK 3 MOBINbHNX
NPUCTPOIB, 3arMcu Kamep CroCTEPEeXeHHS,
NOBIAOMJIEHHA B couiaNibHUX MepexaxX. BoHu
BUCTYNaOTb HE TPaAULIMHUMW MUCbMOBUMM
AOKa3aMu, a €eNeKTpPOHHMMM, BIANOBIAHO A0
cT. 100 UMK [3, cT. 100].

M.B. T[llapaciok 06rpyHTOBYE Heobxia-
HICTb BUAINEHHA eNeKTPOHHMX [0Ka3iB 4K
CaMOCTIMHOrO BMAY A0Ka3iB, Haronowye,
O BMKOPUCTAHHS iHdOpMaLinHNX TEXHONO-
rim € deHoMeHoOM, 34aTHMM 3HAYHOK MipOH
TpaHcdopMyBaTU BCi BIAHOCMHWM B ranyasi
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uMBinbHoro npouecy [6, cT. 389-390].
ABTOp npoBoAMTb UikaBy audepeHuiauito:
AKLWO €NIeKTPOHHI TexHonorii 3abe3nevyoTb
30ebinbloro KOMyHikauilo Ta opradidauito,
TO undposi Bxe 6e3nocepeaHbO BNAMBAKOTb
Ha CyTb CyAOBOro piweHHs. I TyT Mu cTuka-
€EMOCS i3 npobneMol 3acTapinocTi Kpute-
piiB gonyctuMocTi. Ti cTaHAapT, WO Ail0Tb
3apas, 4YacTo He «TArHyTb» cneundiky umd-
poBux AaHux. I came B ymoBax, fKi MaemMo
HaTenep, Take NUTaHHS NMepepocTacE 3i 3BU-
YaNHOro TEOPETMYHOro B MOJIITUYHE.

lNpoTe Ha npakTuui ronoBHOK npobne-
MOK 3a/IMWIAETLCS npouec aBTeHTudikauii
MaTepianis. AHani3 CyfoBMX pilleHb Moka-
3y€ 4iTKy no3uuito BepxosHoro Cyay: 3Bu-
YanHi CKpPUMHLWOTKM 4Ym doTorpadii MoHiTOpa
HE MOXYTb BBaXaTWUCA HaNeXHUMW [oKa-
3aMn 6e3 HaZiMHOro NiATBEPAXEHHS IXHbOIO
NOXOAXXEHHS, 4Yacy CTBOPEHHS Ta He3MiH-
HOCTI 3MICTYy.

BianosigHO, W06 eneKTpPOHHUI AOO0KY-
MEHT MaB pUANYHY Bary, BiH MycuTb 6yTn
3axuvweHnin KBaniikoBaHUM €NeKTPOHHUM
nignnucom abo 9K MiHiMyM MicTUTK Bepudi-
KOBaHi TeXHiYHi igeHTudikaTopn (TEXHiYHi
MeTaZaHi, xew-Koau, NorM cepeepiB TOLLO)
[7; 8].

CamMe B UbOMY | Nonsrae KoHuenuis
3aKkoHy YKkpaiHn «[1po eneKTpoHHYy iAeHTn-
dikauito Ta eneKTpoHHI AOBipYi nocnyru».
CamMe B HbOMY 3aKpinneHa npesymnuis
ABTEHTUYHOCTI eJIEKTPOHHUX [OOKYMEHTIB,
nignucannx KEM [5]. Jlorika TyT npocrta -
AKWO AOKYMEHT Ma€ KBanidikoBaHui niag-
MUC — O3HAYaE, WO eNleKTpoHa Konis Mae Ty
camy pUaUYHY cuay, Wo 1 opuriHan.

Mpobnemu A0Ka3yBaHHA, ocobnmeo
B YMOBAX BOEHHOIN0 CTaHy, MOXHA YMOBHO
KnacudikyBatM 3a TpbOMa piBHSAMMU: dak-
TUYHUM, NMpoLEesYPHUM i TEXHONOMYHUM.

AKWO roBoputn Npo aKTUYHWUIA piBEHD,
TO cuTyauisa 3a3Buyan natoeBa - [Axepena
A0OKa3iB €, BOHM iCHYOTb abo icHyBanu, ane
AiCTaTUCb A0 HUX HEMOXIMBO yepe3 H60noBi
Aii. Hanpuknag, y crnpaBax rnMpo BU3HAHHSA
npasa BIACHOCTI YM BigLWKoAyBaHHS 36UTKIB
CTOPOHM YacTO OMUHSAKTLCA Y FNYXOMY KYTi.
B3atn posiaky 3 610p0 TexHiYyHOi iHBeHTa-
pusauii abo BUTAr 3 AepXaBHOrO peecTpy
peyoBMX MpaB HeMOXIMBo, 60 cepsepwu
«nexaTb» yepes3 MOCTINHI XakepCbKi aTakuy,
abo 3abnokoBaHi 3 MipkKyBaHb 6e3neku.
ApXiBM OpraHiB MiCLLEBOro cCamMoOBpsAAYyBaHHSA
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HepiaKo npocTto po3bombneHi. AK Hacnigok,
nan  MacoBO BWMKOPUCTOBYHOTb MeXaHi3m
ct. 315 UMNK. Cynosa npakTuMka 3acBigyye,
WO Y BOEHHWIN Nepioa Taki cnpasu Habynu
MacoBOro xapakTepy, OCKiflbKM camMe 4yepes
HMUX BiAHOBNIOKOTHCS MNPaBOBCTAHOB/IOKOYI
OOKYMEeHTH, HeobXxiaHi ana noganblioro
3axucty npas [3, cT. 315].

MpouecyanbHui piBEHb OXOMJIIE
NMUTaHHS CTPOKIB | TAraps AOKa3yBaHHS.
BianosigHo po crt. 81 UwuBinbHOro npo-
LecyasbHOro KOAEKCY, KOXHa CTOpOHa
NOBWHHA A0OBECTM 06CTaBWMHM, Ha SKi BOHAa
nocunaerbcsa [3; cT. 81]. lMponyck CTpoKiB
NnoAaHHA AoKa3ziB Bede [0 iX BiAXWIEHHS,
AKWO CyA HEe BW3HAE NPUYUHU MPOMYCKY
NOBaXHUMU. B yMOBax BOEHHOro CTaHy
CYAW LMPOKO T/lyMayaTb MOHATTS «MNOBaXHi
NPUYMHN»> — BOHW BU3HAKTb HE NMLe XBO-
poby, ane 1 dopc-MaxopHi 06CTaBuHM,
noB’si3aHi 3 60MOBMMU AiAMKU, OKYyMNaUIE Yn
eBakyaui€t. Tak, y noctaHoBi KacauiiHoro
UMBINbHOro cyay Bia 29 BepecHa 2022 p.
y cnpasi N2 500/1912/22 cypa 3a3HauuB, WO
nepebyBaHHs 0c0bW B 30HI aKTUBHUX HBOMO-
BUX Ai € CaMOCTIMHOIO NiACTaBo ANs BiA-
HOBJIEHHS NpoLecyanbHOro CTpoky [7].

TexXHONorivyHmm piBeHb CTOCYETbCH
nuTaHb uUndpoBoi Bepudikauii. Y cynosin
NpakTUUi NOLWMPIOETLCA MOAAHHA AoKa-
3iB yepe3 eNeKTPOHHi CuUCTeMu, 30Kpema
nigcncrtemy «EnekTpoHHuM cya». B ymo-
BaxX BOEHHOrO CTaHy MOXMUBICTb MOAAHHSA
OOKYMEHTIB OHNanH cTtana ansa 6aratbox sk
NpPaBHMWKIB, TaK i NAen crnpasXHiM nops-
TYHKOM. lMpoTe TyT € BaX/IMBUW HIOAHC, NpPO
AKNIN He MoxxHa 3abysaTtn. Cyan BKkpan npu-
ckinnuei no 36epexeHHs umdpoBoro cnigy
n atpmbyTiB, npuTamMaHHUX WoMy. SKLWO
X Ui aTtpubytm (MeTadaHi, 4acoBi MiTKMK
TOLWO0) BTpPayeHi, Ha AYMKY Cyay, Cy4 3 AyxXe
BUCOKOI BIpOTiAHICTIO BIAMOBASAE Yy npu-
MHATI Taknx AoKa3si..

O.M. TllepyHoBa CNywWwHO 3ayBaXye Ta
aKLUEHTYE Ha UbOMY yBary y CBOIM po6OTi.
BoHa niacBivy€e rofoBHY BpasnuBICTb Cydac-
HOro CyAoOBOro npouecy €NeKTPOHHI
AOKa3n HabaraTo nerwe 3MiHUTU 4YuM Nigpo-
61TK, HiX TpaauuinHi dopmn gokasis. Came
TOMYy BMMOIrM [0 MNEepeBipKM Takux Joka-
3iB MawTb 6yTM cyBopiwuMMu. HaykoBuus
CNYWHO KpPUTUKYE uYMHHMK LMK YkpaiHu,
60 Kogekc pakTM4yHO nuwe aeknapye icHy-
BaHHA €NeKTPOHHWUX A0Ka3iB, ane 3anuuwae
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«3a AYXKaMu» KOHKpPeTHY MeToAosori iX
pocnigpxeHHsa [9, cr. 28]. 3okpeMa, MOXHa
nobaunTn, WO nporajsvHa Yy MpaBOBOMY
peryntoBaHHi 0cobnnBo BigYyTHa 3apas,
B YMOBax BOEHHOro ctaHy. Cyaai 4acrto 3My-
WeHi AiaTm HaBnoMauKW, CNMparyncb He
Ha JiTKi IHCTPYKLUIi, @ CYTO Ha BNlaCHe BHY-
TPILWHE NepeKoHaHHA Ta 3arajbHi NPUHLKAN
npaea [9, c. 26-31].

LlikaBuM € Takox akT, Wo us npo-
6bnemMa He € CyTO YKpaiHCbKOW. K 3a3Ha-
yatoTb €.A. Kobpycesa n 0.B. MapueHko,
ua npobnema Ma€e MiXXHapOAHWW XapakTep,
OCKinbkM rnobanbHW TpeHa nNpaBoCyAast
4acTo 3MilWyeTbCca B 6ik eKOHOMIYHOI edek-
TUBHOCTI Ta WBWAKOCTI BUPIiLLEHHSA CNOpiB,
XEepTBY€E BOAHOYAC rMNBMHOI NpoueaypHUX
rapaHTin. HasiTb y 6aratboX PpO3BUHEHUX
KpaiHax HeMae€ YiTKMX YHiiKoBaHMUX CTaH-
AapTiB aBTeHTUdikauii [10].

3 ornagy Ha ue, KOIW NEpBUHHI Axe-
pena aokasiB (i3an4HO 3HMLWEHI abo A0 HUX
HEMOX/IMBO AICTAaTUCS, Ha nepeaHin nnaH
BUXOAUTb IHCTUTYT 3abe3aneyeHHs A0Kas3iB,
nepeabayeHmn cr. cr. 116-118 LUwusinb-
HOro npouecyanbHoro kogekcy. CyTb Mexa-
Hi3My npocta W edekTMBHa. HAKWO CTO-
pOHa poO3YyMi€, WO A0KA3 MOXe 3HUKHYTU
e A0 rno4vaTky po3rnsay crnpasu Mo CyTi,
cya Ma€ npaso 3adikcyBaTu MOro 3aspane-
riab. B ymoBax 6onoBux Ain ue 4acto €am-
HM WwaHC 36epertn gokasoBy 6asy. Tak,
y npakTuui cydiB 3'9Bunauncsa yxeanu npo
3abe3neyeHHa [OKasiB WNAXOM ornsay
3pynHoBaHMX 06'ekTiB Ha Micui noaii abo
dikcauii ctaHy HepyxoMOCTi 3a AONOMOroK
¢oTo- i Bigeo3HiMaHHs [3, cT. 116-118].

BoaoHoyac HabyBa€e aKTyanbHOCTI Mpo-
ueaypa BiAHOBNEHHS BTpayeHOro CyAoBOro
npoBagxeHHa [3, cT. 488-489]. Yepes
pynHyBaHHS 6yaiBenb cyaiB abo eBakya-
Lil0 apXiBiB 3HMLEHO TUCAYI crpasB. 3aKo-
HoAaBeub [a€E MOX/MBICTb PEKOHCTPYIO-
BaTW CnpaBy Ha OCHOBI 36epexeHnx Korin,
umbpoBux dansnie Yn HaBITb TEKCTIB pilleHb
i3 €AMHOro AepXXaBHOrO PeEeCTpy CYyAOBMX

pilleHb.

He MeHW TrocCcTpo CTOiTb MNWUTaHHA
di3nyHOi nNpuUCyTHOCTI CTOpiH. Bunkopuc-
TaHHS  BifeOKOH(depeHUin, nepenbaveHe

cT. 212 UMK, cTtano nownpeHo npakTnKor
y 2022-2025 pp. [3, cT. 212].

OpHak aHani3 no3unuin BepxosHoro Cyay
[O3BONSE BUAINUTM YITKUI TpeHA: cyaoBa
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npakTUKa pyxaetbcs Big dopmaniamy ao
nparmatmaMmy. Cyam roToBi  npummaTu
HEeTMNOoBi AOKa3M Ta MOHOBOBATU MNpomny-
LLeHi Yyepe3 BiNHY CTPOKW, ane 3a yMOBM,
WO Ui MaTepianM MakTb MPONTM TECT Ha
iAeHTudikauito.

Ak BuaHoO i3 21 nucronaga 2022 p., cyq
MOXe po3rnagatv  esIeKTPOHHE  ChifKy-
BaHHSA 4epe3 efleKTPOHHI 3acobu B MeceH-
[Xepi nuwe 3a yMOBW, WO Y4YaCHUKM Ta
3MIiCT noBigOMNEHb € BRi3HaBaHuMu [8].
To6TO eneKkTpPOHHI A0Ka3u MOBIIbHO CTalOTb
NMOBHOLIHHOK OCHOBOK AJ/19 BHYTPILWHbLOIO
nepekoHaHHs cyaai, ocobnueBo Konu Kna-
CWYHi NMUCbMOBiI AOKYMEHTM BTPAYEHO B 30Hi
6orosux ain.

TyT BapTo norogmtuch i3 M.B. lMapacto-
KOM. HaykoBeub Haronowye Ha Heobxia-
HOCTi KOHUeNTyanbHOi 0b6epexHOoCTi, aaxe
BNPOBaAXEHHS HOBITHIX TEXHOMOrin y npo-
Luec He Ma€ namaTtn dyHAaMeHTaNbHI 3acaaun
npasocyaas. PU3unK TyT BiAYYTHUIA — NOMUI-
KOBa iHTepnpeTauis undpoBoro aokasy i ue
BXE NpeuefeHT, KM MOXe Npu3BecTu Ao
noAasnbllOro rMOpYLWEHHA nMpaB rpoMajsH
[6, c. 390].

Cnupatouncb Ha CbOroAeHHWM [0CBIA
B YMOBaX BOEHHOroO CTaHy, aBTopu Bbaua-
I0Tb HaranbHy noTpeby B CUCTEMHIN Moaep-
Hi3auil AOKAa3yBaHHA 3a TpbOMa HanpsaMamu.,

Mo-nepwe, HeobxigHO nponucaTn Hop-
MaTUBHY npoueaypy NpURHATTS UMPPOBUX
Aokasie. Hatenep ct. 100 LumsinbHOro npo-
LecyasibHOro Aa€ fuvwe 3arasbHy paMky.
HaM KpUTMYHO HEeobXiAHUM NiA3aKOHHUI
akT (Hanpuknag, IHcTpykuis OCA), akui
61 4iTKO nponucaeB TexHiYHi CTaHaapTu:
y siKoMy cdopmaTti nogasatm dannm, K Qik-
CyBaTW MeTajaHi, 9K NepesipaTH IXHIO uinic-
HicTb [3, cT. 100].

Opyrnin HanpsiM - enekTpoHHa B3AEMO-
i MK cyaamu Ta AepXXaBHUMU OpraHamiu.
HeobxigHO HanaroguTM npsMy UUPpPOBY
«Marictpanb» MixX <«EnekTpoHHMM cynom»
i AepXaBHWUMU peecTpamu. Lle BUKIOUUTL
NOACBKUIA  PaKTop | MPUWBKMAWNTE OTPU-
MaHHA OOKasiB..

TpeTin Hanpam - po3pobneHHa cneui-
anbHOI npouesypwn ANg AoKasiB y pasi 3HU-
LeHHs AO0KasiB YHacnigoK BOEHHUX Ail.
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BapTo iMnnemeHTyBaT B UMBINIbHUI Npouec
npe3yMnuito 4OCTOBipHOCTI ¢oTo- Bigeodik-
cauil pyWMHyBaHb, 3A4INCHEHOI ynoBHOBaxe-
HUMW OpraHamu.

BucHoBkMu. liacymoBytoun gaHy pobory,
MOXHa KOHCTaTyBaTW, WO peanii, y AKUX
MW NepebyBaEMO HWHI, BUSABUAU TINOOKNN
po3pMB MiXK MpouLecyanbHOK CUCTEMOLD,
WO 34aBanacCb HEMNOXUTHOW, Ta daKTuy-
HUMW  MOXJIMBOCTSIMW  YYaCHWKIB CrpasMu.
Mu 6aunmmo, §K CyaoBa nNpakTUKa 3My-
lWeHa aaanTyBaTUCb Mig BOEHHMIA CTaH Oyk-
BaJIbHO «Ha Xo4y», 3MilWyBaTW aKUeHT i3
dopManbHMX 3axoaiB i npouecis Ha 6inbL
nparMaTU4Hy Ta peasibHy OUiHKY cuTyauil.
30KpeMa, cyau pepani wupwe iHTepnpe-
TYIOTb MOHATTA <«MOBaXHi MNPUYMHU» AONS
NPOAOBXEHHS CTPOKiB MNOAAHHA [OKYMEH-
TiB i (DOKYCYIOTb CBOI YyBary He Ha npsaMux
Aokasax, sKi 6yBaE HeMOXIMBO JicTaTw,
A Ha CYKYMHIM KiNbKOCTI HENPAMUX.

Y Takumx cuTyauigax nepexia A0 BUKO-
PUCTaHHSA eNneKTPOHHUX [0Kas3iB € UM He
€ANHUM LWNSXOM 36epexeHHs npaBoCyAas
B YKpaiHi. Xo4ya uen npouec noTpebye
WBMAKOrO YiTKOr0 HOPMAaTMBHOIO perysto-
BaHHA, agXe Cyadi He MOXYTb BeCb 4ac
AOTPMMYBaTUCb  MOCNIAOBHOCTI B yxBani
pilleHb Jfvwe Cnupakvymcb Ha CBOI BHY-
TPiWHi AYMKM CTOCOBHO Ti€l 4YuM iHWOI
cnpasu. [lo Toro x 6e3 yHiikoBaHUX CTaH-
AapTiB Bepudikauii enekKTpoHHMX [AoKa3iB
MW 3a/IMWIAEMO LWUMPOKE nose Ang MaHinyns-
Lin pilleHHsSMM Ta undpoBmx Nigpobok.

ABTOpPM NepeKoHaHi, Wo K/4Y0BMM eTa-
noM BUpilLEHHSA Uiei npobnemMn € 3anposa-
I>KeHHs HOBOI npouecyanbHOi KaTeropii -
«[0Ka3n, OTpMMaHi B yMmoBax obMmexeHoro
poctyny». Le morno 6 Ha 3akoHOAaB4OMY
piBHi A03BOJINTM Y4YaCHWKaM rnpouecy Haja-
BaTW 4acTKoBY iHdoOpMauito abo Tinbku
KOMit0 AOKYMeHTiB, Ae opuriHanun 6ynu
BTpayeHi 4epe3 noBHOMacWTabHy BiNHY
Ha TepuTopii Hawoi KpaiHu. [JoaaTKoBso,
ue 6 JONoOMOrno0 rapMoHi3yBaTM BMMOMHM,
nepeniyeHi y ct. ct. 76-89 UMK YkpaiHu,
3 peanismMu BiiHK, WwWo 6 HagaBano peasnb-
HUM JOCTYN A0 NpaBoOCyAAs HaBiTb Yy TakuX
BaXXKMUX YMOBax, fiKi nepexuBac Hawa npa-
BOBa iH(pacTpyKTypa.
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NPABOBWUIA MEXAHI3M BPOHIOBAHHSA BINCbKOBO30OBOB'A3AHUX
B YKPAIHI: BIANOBIAHICTb BUK/IUKAM
Y PETPOCNEKTUBHOMY AHAJI3I
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JOKTOpKa PUANYHUX HAYK, AOLEHT,

noueHT kadenpu Teopii NnpaBa Ta KOHCTUTYLiOHaNiaMy
HaBuyanbHO-HayKOBOro iHCTUTYTY NMpaBa, NCUXO0Orii Ta IHHOBALUIMHOI OCBITK
HauioHanbHOro yHisepcuteTy «JlbBiBCbKa NOJITEXHIKa»

Bo6poB Opih OnekcaHppoBuy,
orchid.org/0000-0001-6164-4279

KaHAWAAT IOPUANYHMX HAYK, MPOBIAHUI HAYKOBWUI CMiBPOBITHUK,
3aCNy>XeHui LpUCT YKpaiHm,

[epxxaBHa HayKoBa ycTaHoBa «IHCTUTYT iHdopMauii, 6e3nekn i Nnpasa
HauioHanbHOI akageMii NpaBoOBUX HAaYK YKpaiHU»

Y crarTi npoaHanizoBaHO e@eKTUBHICTL MpaBoBOro MexaHiamy O6pOHIOBaHHS BIiICbKOBO-
30608B’83aHux B YKpaiHi nig yac mobinizadii B yMOBax ripaBoBOro pexuMy BOEHHOIO CTaHy, 30Kpe-
Ma npobsieMaTuKy HasiBHOro ajaroputMmy 6pOHKOBaHHS 3a BigrnoBigHUMK rnepiogamm (sKi aBTopu
CTaBJ/IATh 3@ METY BUOKPEMUTU), NMOBHOBAXEHHS BIAMOBIAHUX OPraHiB Aepxasu Lo40 HUOro rnokpo-
KOBOro 34iMCHEHHS. AHaI3yETbCS MOX/INBICTL JOCATHEHHS CrpaBeainBoro 6anaHcy Mk iHTep-
ecammn gepxxasa 1a ii 060poH034aTHOCTI y npoueci 6pOHIOBAHHS, 30KpPeEMa LUISIXUN YCYHEHHS ANC-
KpuMiHaLii, BUOKPEMJIIOKOTHLCA MO3UTUBHI MPaKTUYHi MOKpaLleHHS Ta A0Ci HasiBHIi HeAOJliKU, SKi
noTpebyroTb A00NPaLIOBaHHS YN YCYHEHHS.

YcraHoBneHo, wo Hateriep Mobinizauisi € K/A4YOBUM MUTAHHSIM BOEHHOI 6€3rekun aepxxasu,
BOAIHOYAC HE Ti/IbKN MOXJIMBICTIO MPOTUCTOSITU arpecuBHiu rnonitnyi P® Ha nosi 6oro, a i y3arani
MUTEHHAM BMXXUBAHHS YKPAalHCbKOI HaUii Ta iCHyBaHHS HaLLOi KpaiHn IK HE3a/1e)HOI, CyBEPEHHOI
i cobopHoi fepxasu. OCKiZIbKU B yMOBax BiviHU Pocii npotn YkpaiHu notpeba KoMrnaeKkTyBaHHs Cu
060pOHM SKICHUM, BikiCbKOBO HaBYEHUM i MOTUBOBaHUM JIIOACbKUM pecypcom (0cobimBo 3 ornisgy
Ha B pa3su rniepeBaxkaroumii MobinizayiviHnid noTeHuiana AepXaBu-arpeCopku) € 3aropyKor 3aBo-
tOBaHHS TaKTUYHOI, orepatuBHOI Ta CTparteriyHoi nepesary Has npoTuBHUKOM. OTXe, 0CcobmBOI
yBaru rnotpebye 3aKoHoaBye BperyitoBaHHs npu30BYy Ha BiiCbKOBY C/1yx6y 3a mobinizaviero ocib
3 BUCOKUM piBHEM OCBITU Ta AOCBIAOM AiSi/IbHOCTI Y BUCOKOTEXHO0rMYHUX chepax (IT-TeXHOOrII,
Kibepbezreka, 6ovioBe 3acToCyBaHHS 6€3MiJIOTHUX CUCTEM, LUTYYHOrO iHTEJIEKTY TOLLO).

BusasrnieHo, o Haternep rpaBoBe peryaBaHHs Mobinizayii 3arasoM i 6pOHIOBaHHS 30KpeMa
Ma€ ANCKPUMIHaLIMHWIA XapaKkTep LoA0 Pi3HUX KaTeropis BiliCbKOBO3060B si3aHnX rpoMagsiH 1a He
3abe3sreyye piBHOro nigxoAy 3aaexHo Big noTpeb KoMraekTyBaHHs Cusi 060poHM, 3 ypaxyBaHHSIM
BIiKY, OCBITH, NpakTM4YHOro A0CBiAy, CIMENIHOro CTaHy, CTaHy 340pO0B’S TOLLO.

O6rpyHTOBaHO HEObXIAHICTb BHECEHHS 3MIiH 0 YMHHUX HOPMATUBHO-NPaBoOBUX akTiB 3 NUTaHb
mobinizauii, 3okpema, G6pPOHIOBaHHS, 3 METOK MiABULLEHHS MOTUBALII 4O BIFICbKOBOI Cr1yx6u,
3abesrieqyeHHs coyiasibHOro 3axucty Mobini3oBaHUX rpoMassiH, YAOCKOHAaIEHHS poboTn TepUTo-
piasnbHUX LeHTIB KOMI/IEKTYBaHHS Ta coyiasbHOI NigTPUMKU, 3aXUCTy rpas, cBobo4 Ta IHTEpeCiB
rpomMagsH y npoueci Mobinizauii Ta 6pOHIOBAaHHS B yMOBax BOEHHOI0 CTaHy.
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KnroyoBi cnoBa: npaBoBuii pPEXUM BOEHHOrO CTaHy, OpoOHI0BaHHS, MoO6ini3alis,
Bificbk0oB0O3060B'93aHuii, nepioan3adis.

Bobrova Yuliia, Bobrov Yurii. The legal mechanism for booking conscripts in
Ukraine: meeting the challenges in retrospective analysis

The article analyzes the effectiveness of the legal mechanism for booking conscripts in
Ukraine during mobilization under the legal regime of martial law, in particular, the problems
of the existing booking algorithm for the relevant periods (which the authors aim to isolate),
the powers of the relevant state bodies regarding its step-by-step implementation. The possibility
of achieving a fair balance between the interests of the state and its defense capabilities in
the booking process is analyzed, including ways to eliminate discrimination, positive practical
improvements and still existing shortcomings that require refinement or elimination are identified.

It is established that at present the issue of mobilization is a key issue of the military security
of the state, and not only the opportunity to resist the aggressive policy of the Russian Federation
on the battlefield, but also the issue of the survival of the Ukrainian nation and the existence
of our country as an independent, sovereign and united country. Since in the conditions of Russia’s
war against Ukraine, the need to staff the Defense Forces with high-quality, militarily trained
and motivated human resources (especially considering the many times superior mobilization
potential of the aggressor state) is a guarantee of gaining tactical, operational and strategic
advantage over the enemy. Therefore, special attention is required to the legislative regulation
of conscription for military service by mobilizing individuals with a high level of education
and experience in high-tech areas (IT technologies, cybersecurity, combat use of unmanned
systems, artificial intelligence, etc.).

It has been revealed that today the legal regulation of mobilization in general and reservation,
in particular, are discriminatory in nature towards different categories of citizens liable for military
service and does not provide an equal approach depending on the needs of staffing the Defense
Forces, taking into account age, education, practical experience, family status, health status, etc.

The need to amend the current regulatory legal acts on mobilization, including reservation,
is substantiated in order to increase motivation for military service, ensure social protection
of mobilized citizens, improve the work of territorial recruitment and social support centers,
protect the rights, freedoms and interests of citizens during mobilization and reservation under
martial law.

Key words: legal regime of martial law, reservation, mobilization, conscript, periodization.

MoctaHoBka npo6nemMu. 36poriHa 6HanaHc Mix 060pPOHO3AATHICTIO Ta EKOHO-
arpecis PO 3yMoBMna HeOobXigHICTb TpaHC-  MiKOK, @ Takox notpebamu 3abesnedyeHHs
dopmauii HasiBHMX MexaHi3MiB NpaBOBOr0  XWUTTEAISNbHOCTI HAceneHHs B ocobnu-
perynoBaHHS NuTaHb Mo6ini3auii 3aranom  BWIK Nepiod. HaBeaeHe MOpPOAXYE AUNEMU
i 6pOHIOBaAHHS 30KpEMa, a TaKOX BWHMK- Y BU3HAYEHHI BaXXIMBOCTI TUX YUYM iHWMX
HEHHS HOBMX MNpaBOBMX IHCTUTYTIB. Tak, NIANPUEMCTB, YCTAHOB, OpraHizauin ans
HOpMaTMBHE 3aKpinJfieHHa MpaBOBIAHOCUMHM  [epXXaBW; ypaxyBaHHi Y/ HeBpaxyBaHHI Ta
i3 OpOHIOBaHHA  BIMCbKOBO3060B'A3@aHUX  SIKUX CaMe KPUTEPIiB iX KpUTUYHOCTI; BMbODI
MIiCTUTbCS B 3aKoHi YKpaiHn «[lpo Mobini- nepwo4deproBo HeobXigHMX npodecin Towo.
3auUiHy niarotoBky Ta Mobinisauito» [1] [Ona 3abe3neyeHHs nNpaBoOBOi BU3Haye-
i YXBaJleHMX Ha MOro peanizauito nig3akoH-  HOCTIi 3 OKpPeCNeHMX MuTaHb CyCninbCTBO
HMX HOpPMaTMBHO-NpaBoBMX akTax Kabi- BMMarae 4iTKMX OAHO3HAYHMX BiAMNOBIAeN
HeTy MiHicTpiB YKpaiHn, ToAai K MpakTUyHa Ha HUX, 3 YpaxyBaHHAM CrpaBeasIMBOCTI
iX peanizauis Bigbynacs B Kinbka eTaniB, Ta PpiBHOro nigxody A0 BCiX KaTeropiun
BU3HAUYEeHHSA AKUX noctaBunn cobi 3a MeTy  BiNCbKOBO3060B’A3aHMX.
aBTOpMU. 3 ornagy Ha BuMKnageHe HeobXxiaHUM

HopmatueHe 3aKpinneHHs 6poHIO- € nNpuBeAeHHS MexaHiaMy 6pOHIOBaHHS
BaHHSA  BiicbkoBO3060B'si3aHMX  nepeby-  BiNCbKOBO3060B’'A3aHMX B YKpaiHi A0 €au-
Ba€E B MOCTIMHIA AMHaMiUi, 3akoHoAaBelLb HOro yHiikoBaHOro npaBOBOro CTaHAapTy,
HaMaraeTbCs WOro aganTyBaTM A0 CTPiM-  WASAXOM YCYHEHHS $SBHO HEOAHO3HAYHMX
KUX NepeMiH y Cy4YaCHUX BOEHHWUX peanisx, i AUCKPUMIHAUiIMHMX MOro MOMoXeHb 3apaau
HaMaralt4ymcb BCTAHOBUTM CNpaBea/IMBMN  YHUKHEHHS  MaHinynsauin i 3710BXMBaHb
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3 60Ky [AepxaBHWMX OpraHiB, HanexHoro
CAPUNHATTS CyCNiNbCTBOM 3aBAaHb MOb6ini-
3auii, 3 ypaxyBaHHAM iCTOPUYHOro A0CBiay,
NOYMHAKOUYM 3 MOMEHTY OTPUMAHHS YKpai-
HO He3anexHocTi B 1991 p.

MeTor0o pocnip)XeHHs € aHaniz npa-
BOBMX acCnekTiB MexaHi3My 6poHBaHHSA
BiNCbKOBO3060B'AI3aHMX B YKpaiHi  Ans
BU3HAYeHHS IXHbOI BiAMOBIAHOCTI Cy4YaCHUM
BUKIMKAM Mob6ini3auii B YKpaiHi 3 ypaxyBaH-
HAM noTpeb HauioHanbHOi ekoHoMikn, Cun
6e3nekn 11 060pPOHKN, MOXIMBOCTEN MNOKpa-
LWaHHS | BAOCKOHANEHHS.

CtaH HaykoBOi Ppo3pobku. AHa-
ni3 HasABHUX AOCNiAXeHb 3acsia-
ymB, o NUTaHHSA 6poHIOBaHHSA
BiNCbKOBO3060OB’'A3aHMX, HE3BaXak4n Ha
MOro aKkTyanbHICTb, YCe X 3aNMLWAETbCA
OVCKYCiMHUM, 0co6nMBO B KOHTEKCTI MOro
NpaBoBOi BW3HAYEHOCTI, 4IiTKOCTi, NpO30-
POCTi TOWO. He3Baxal4un Ha HAABHICTb 4YmMC-
neHHux nyb6nikauin i3 gaHoi npobnemaTtunku,
6inbWiCTb 3 HMX MawTb MNyb6AILUCTUYHNI
XapakTep, ToAi AK CTAaHOM HaTenep BiACYTHI
'PYHTOBHI HanpaulBaHHA 3 MUTaHb edek-
TUBHOCTI HAsiIBHOr0O MNpaBOBOro MexaHi3My
6pOHIOBaHHA B YMOBax MpaBOBOro pexumy
BOEHHOro cTaHy. OTxe, AaHe AOCNIAXEHHS
€ aKTyaJ/IbHUM i CBOEYACHUM.

Buknap ocHoBHOro Marepiany. byk-
Ba/lbHe TAyMayeHHa cnosa <«bpoHwBaTU»
HagaBaTM KoMy-Hebyab npaBo po3no-
pAoKaTUCA, BOJIOAITM KUM-, 4YMM-Hebyab;
3aKpinnaTyM 3a KuM-, YnM-Hebyab [4]. Togi
K HOPMaTUBHE MOro PO3YMiHHS 3BOAWUTHLCS
00 BUAY CTPOKOBOI BiACTPOYKM Big Npu3oBy
3a Mobini3aLieto, OCHOBHOK METOK $SKOro
€ 36epexeHHa crnpaBeanMBOro Ta BUNpas-
AaHoro 6anaHcy Mixk 36epexeHHsaM eko-
HOMIYHOrO MNoTeHuiany KpaiHuM Ta 3abe3ne-
yeHHaM ii 06opoHo3aaTHOCTI. I Xoua gaHun
TepMiH He 6yB BM3HaHWI CIOBOM POKY Ta He
HaneXxuTb A0 HEeOosori3MiB, OAHaK 3a u4ac-
TOTOK BXMBAHHSA | aKTyasbHICTIO NOLWWYKY
B iHTEpHEeTi He HaATO Bi4 HUX BiACTaE, WO
CBiAuMTb MpO 3anMUT CYCNiNbCTBa Ha po3y-
MiHHA AaHOI NpaBOBOI KaTeropii.

B icTopuuHin  peTpocnekTusBi  npaso-
BUN  MeXaHi3M  OpOHIOBAHHS  BINCbKOBO-
3060B’s13aHMX NPOMLLOB TakKi eTanu.

I etan. MupHM 4Yac - 3 MOMEHTY npo-
roNoLWeHHs He3as1eXXHOCTI YKpaiHu
M A0 noyaTky AHTUTEPOPUCTUYHOI onepadii,
CNPUYMHEHOI aHEeKCIi€E 4YacCTUHK TepuTopil

58

Ykpainu (APK, okpeMmi panoHun [JoHeLbKOi Ta
JlyraHcekoi obnacren).

Tak, nianopsakoBaHi He3anexHin aep-
XaBi BiCbKOBI (opMyBaHHS nepebyBanu
Ha WTaTaX MUPHOro 4yacy. 3 meTol dhopmy-
BaHHS MobinisauinHoro pesepsy 6ynu yxBa-
NeHi HOpMaTUBHO-NPaBOBI akTW Ansa 3abes-
NneyeHHs KOMMIEKTYBaHHA cui  060poHM
JNIOACBKUM pecypCcoM y pasi 3arpo3n BOEHHOI
arpecii iHWOoI AepXxaBwu Ta nepesoay iX Ha
LWITAaTM BOEHHOro 4acy. [na 3abesnedyeHHs
OIANBHOCTI  OpraHiB  Aep)XXaBHOI  Biagwm,
(PyHKLIOHYBaHHSI €KOHOMiKM, NianpuUEMCTB,
yCTaHOB i opraHizauiin, nigTpUMaHHS XWUT-
TEQIANBLHOCTI HAaCeNeHHs nig Yyac npasBoBOro
peXnMy BOEHHOrO CTaHy nocTtasna Heobxia-
HiCTb 6pOHIOBAHHA BiCbKOBO3060B A3aHMX
rpomMagsH.

Y 36ponHuX cunax YKpaiHu " iHWMKX,
YTBOpPEHMX BiAMNOBIAHO A0 3aKOHY, BiNCbKO-
BUX (POpMyBaHHAX 6ynu po3pobneHi nnaHu
mMobinizauinHOro po3ropTaHHs, SKi nepi-
OAMYHO YTOYHKOBaANUCb (MNOro4XxyBaanUCh)
3 opraHamu Bnaau, nignpueMcTBaMn, ycra-
HOBaMM W opraHiszauigsMu B 4acTuHi 3abes-
neyeHHsa mMobinisauinHMM pecypcoM. OCTaHHiI
cknaganu Ta norog)xysasun Yy BCTaHOBNe-
HOMY MOpPSiAKY CAUCKKM  3ab6pOHbOBAHMX
npauiBHUKIB.

IT etan. OcobnunBnin nepioa, orosoLWeHNn
3 Mo4YaTKOM AHTUTEPOPUCTUYHOI onepauii
i 4O 3axonneHHsa PO TpboX yKpaiHCbKUX Bin-
CbKOBMX Kopabnis Ta ix ekinaxis y KepuyeH-
CbKin npoTtoui 25 nuctonaaa 2018 p.

BkaszaHi noaii 3ymMoBWAM NpoOBeAEHHS
npotarom 2015 p. uvactkoBoi Mobinisauii
B YKpaiHi, oronoweHoi Ykasom [Npe3ugeHTa
YkpaiHn «[lpo 4acTkoBy Mob6inizauito» Big
14 ciyHa 2015 p. N2 15/2015 [2], 3 ornsay
Ha WO nocCTana rocrpa HeobXigHICTb yAo-
CKOHaNeHHs HOpPMaTMBHO-NMPaBOBUX MeXa-
Hi3MiB nNuTaHb Mobinizauii 3aranom i 6po-
HIOBaHHA 3 METOK LWBMAKOro pearyBaHHS
Ha BUKJIMKWN BOEHHOI arpecii npoTn YKpaiHu.
Tak, 6yB 3aTBepaXxeHuin uJiTkmin [epenik
nocag i npodgecin BiNCbkOBO3060B'A3aHMX,
aKi  nignaratoTe 6poHOBaHHIO Ha nepiog
mMobini3auii Ta Ha BOEHHMI Yac i NpauloTb
y MicueBuMX opraHax BWKOHaB4YOi BNaaw,
opraHax MicLeBOro CaMoBpsAyBaHHS Ta Ha
nignpueMCTBax, B YCTaHOBAX i opraHizauisx,
WO HanexaTb Ao cdepwu iX ynpasniHHSA abo
3a/y4aloTbCa A0 BMKOHAHHA Mob6inisauinHmx
3aBAaHb (3aMOBJIEHD).
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AnroputMm 6poHIOBaHHS BiCbKOBO-
3060B’3aHMX MNpoTSAroMm ocobnneoro nepi-
ogy nonsraB y TakoMmy. Cy6’ektn 6poOHto-
BaHHS (NiANPUEMCTBA, SKUM YCTaHOBIEHO
mobini3auiHi  3aBAaHHA;  NiANPUEMCTBA,
YCTAHOBWM W oOpraHisauii, $Ki 34iACHI0Tb
BUPOOHMLTBO TOBapiB, HeobXiAHUX Ans
3abe3neyveHHa noTtpebd 3CY, iHWKUX BIMCbKO-
BUX (OpMyBaHb; MiANPUEMCTBA, YCTaHOBM,
opraHisauii, sKi € KpUTUYHO BaX/IMBUMK ANs
(PYHKUIOHYBaHHSI €KOHOMiKM Ta 3abe3ne-
YEHHS XWUTTERIANBbHOCTI HaceneHHs) noaa-
Ba/In CMUCKW 3abpOHbOBaHMX MNpauiBHUKIB
y KinbkocTti He 6inbwe 50% po Bsignosia-
Horo LOBB, MiHcTpaTernpoMy um 3a nig-
nopsiAKYBaHHSIM. YKasaHi CNUCKWM  Hagani
ckepoByBanucs A0 MiHictepctBa 060pOHM
Ta norogxysanucs 3 [eHepanbHMM WTa-
6om (CBY, Cnyx60t0 30BHILIHbOI PO3BiAKM),
nicng nepeBipKW Ta MOroAXeHHs HUMKW Hapg-
cunanuca Ao MiHEKOHOMIKM, fKe YyXxBanio-
Bafo piweHHs npo O6poHBaHHA 4u BiAg-
MOBY Yy H6pOHIOBaHHI BiiCbKOBO3060B'A3aHMX.
Le piweHHa 6yno nigctaBol AN HadaHHA
BilCbKOB03060B'A3aHOMY BiAICTPOYKMN.
BilicbkoB03060B'A3aHi  KEpiBHMKW 3a3Hauye-
HUX NIANPUEMCTB Ta iXHi 3aCTyNHWKK BpOHIO-
BaJINCS HE3aNexXHo Bi4 BIMNCbKOBOro 3BaHHS,
BiKY Ta BiNCbKOBO-06NiKOBOI cnewianbHOCTI.
Ha kiHueBoMy eTani cnMcku 3abpOHbOBAHUX
npauiBHMKIB nogaBanuca A0 BignoBiAHMX
TepuTopianbHNUX BINCbKOBUX KOMicapiaTiB,
AKi Besiv 061ik 3a6poHbOBaHMX NpaLiBHUKIB.

IIT etan. 3 yBeAeHHAM BOEHHOIMO CTaHy
y 2018 p. (i3 26 nuctonaga 2018 p. no
26 rpyaHs 2018 p.) i Ao noyaTtky wupo-
KomacwTabHoi 36poinHoi arpecii PO npotu
YKkpaiHun 24 ntotoro 2022 p.

LleM eTan xapakTepu3yBaBCS MNpaKTny-
HMM BiAMpPaUOBAHHAM YMHHUX TMOJIOXEHb
HOPMATUBHO-NPABOBUX aKTiB 3 NUTaHb 6po-
HIOBAHHS, 30KpeEMa HasiBHOrO Ha TOW 4ac
MOoro anroputMmy, WO Aano 3MOry AiNCHUM
UMHOM nMepeBipnuTM NigCTaBn KPUTUYHOCTI
cyb’exkTiB  H6pOHIOBaHHA; 06rPYHTOBAHOCTI
BiAHECEHHSA BIAMOBIAHMX rMoOcag MpauiBHU-
KiB 40 yncna 3abpoHbOBaHMX; BU3HAYEHHS
AONYCTUMOI KiflbKOCTi 3abpOHbOBaHNX TOLLO.
CyTTeBUX 3MiH HOpMaTUBHO-NMpaBOBE pery-
NIOBAHHA O3HAYeHUX NUTaHb Yy Uen nepioa
He 3a3Ha’sno.

IV etan. 3 no4yatky wupokoMacliTab-
HOi 36poliHOi arpecii P® npotn YkpaiHu 24
ntotoro 2022 p. goTtenep.
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Pocincbko-yKkpaiHCbKa BilHa rocTpo
aKTyanidysana nuUTaHHA HOPMATUBHO-MNpa-
BOBOIro peryntoBaHHsa Mobinizauii Ta 6poHto-
BaHHSA, 3 Orns4y Ha Wo BignoBiAb Ha 6inb-
WicTb ii BUKIKKIB 6y/10 HaAaHO B MNOCTAHOBI
KabiHeTy MiHicTpiB YkpaiHn «[esKi nnTaHHs
peaniszauii nonoxeHb 3akoHY YKpaiHn «[1po
mMobinizauinHy nigrotoBky Ta Mobinizauito»
woao 6poHIOBaHHSA BiMCbKOBO3060B'A3aHUX
Ha nepiog Mob6inizauii Ta Ha BOEHHUIN Yac»
BiA 27 ciuHg 2023 p. N° 76 [3]. o Bkasa-
HOro akTa YpsiAoM BHeCeHi CTaHOM HaTtenep
noHag 25 3MiH, sKi CyTTEBO BAOCKOHANUAU
CUCTEMY W anropuTMm 6pPOHIOBAHHS.

CyuacHe HauioHanbHe 3aKOHO4aB-
CTBO BM3HA4Ya€E MOXMBICTb OTpMMaTU BiA-
CTPOYKY Big4 Mobinizauii wnsaxom 6poHto-
BaHHSA NMvWe ANns BUYEpPrnHOro nepeniky
BiNICbKOBO3060B’I3aHMX, SIKi MPOMOHYTHCA
Ao 6poHioBaHHA Ha nepiog Mobinisauii Ta
Ha BOEHHMM Yac, npauloTb abo NpoxoasaTb
CNyxo6y:

- B OpraHax JAep>asHOl Bfagu, iHWMX
AepXaBHUX OpraHax, oOpraHax MicueBoro
CaMoBpsAAYBaHHS;

- B oOpraHax Jep)aBHOi Bfagu, iHWMUX
AepXXaBHUX opraHax, HauioHanbHiM noniuii,
HauioHanbHOMY aHTUMKOpynuinHOMY 6t0po,
HepxaBHoMy 610p0o po3cnigyBaHb, opra-
Hax npokypatypu, BEB, OCHC, [epxaBHiin
KpUMiHanbHO-BMKOHaBYiM cnyxbi, Cnyx6i
Cy[0BOi OXOPOHM, Yy cydax, YCTaHOBaX CuC-
TEMW nNpaBoCyana Ta opraHax AoCyAoBOro
po3CnigyBaHHSA, @ TaKOX Ha LWTATHUX rMoca-
Aax naTpoHaTHUX CNyX6 AepXaBHUX opra-
HiB, IOPUCOMKLIS AKMX MOLUMPIOETLCSA Ha BCHO
TepuTopito YKpaiHu;

- Ha nignpueMCTBax, B yCTaHoOBax i opra-

Hi3auisgx, 4Ki B YCTAaHOBIEHOMY MOPAAKY
BM3HAYEHO KPUTUYHO BaXNMBMMKW AN
3abe3nevyeHHa notpeb 36ponHUX cun,

iHWKWX BiNCbKOBUX (DOpMyBaHb B 0CO6MBUN
nepiod (KpUTUYHO BaxNMBi NiANPUEMCTBA);

- Ha nignpueMCTBax, B yCTaHoOBax i opra-
Hi3auisgx, AKi B YCTAaHOBJIEHOMY MOPAAKY
BM3HAUYEHO KPUTUYHO BaXJIMBUMU  ONS
(PYHKUIOHYBaHHS €KOHOMikM Ta 3abes-
neyeHHs XUTTERIANBHOCTI HaceneHHs
B ocobnmBuin nepiog (KPUTUYHO BaXMBI
yCTaHOBM);

- y cneuianizoBaHnx ycraHosax OOH,
MDKHapOAHMX CYAOBWUX OpraHax, MikHa-
pPOAHUX | HeypadoBMX Opradizauiax i ycra-
HOBax, 4/JE€HOM, Yy4yacHuMKOM abo cnocTe-
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piraueM y 4dKkux € VYKpaiHa BignosigHo
00 YKNageHuX MiKHapoAHMX O0rosopiB
YKpaiHu;

B onepatopax MpPOTUMIHHOI Aisgnb-
HOCTI, SKi NpoBOASATb PO3MiHYBaHHSA (ryma-

HiTapHe pO3MiHYBaHHS) BiAMOBIAHO A0
3aKoHodaBcTBa (onepaTtopu MPOTUMIHHOI
AisneHocTi) [3].

HuHiI 6poHIOBaHHSA BilCbKOB03060-
B'A3aHUX  3AINCHIOETBCA B €/IeKTPOHHIN
dopMi  (3acobamm €ANHOrO AepXKaBHOMo

BebrnopTany enekTpoHHUX nocnyr «[is»)
He3aneXHo Bij BiINCbKOBOIro 3BaHHS, BiKy Ta
BiNCbKOBO-06MiKOBOiI cneuianbHOCTI. Ypsa
3aTBEpAMB KpUTepii Ta NOpPSAOK, 3a SAKUMU
3[INCHIOETbCSA  BM3HAYEHHA  NiAMNPUEMCTB,
YCTaHOB i opraHi3auin, aKi € KpUTUYHO Bax-
MBUMKU AN PYHKUIOHYBAHHSA €KOHOMIKM Ta
3abe3neyvyeHHs XUTTEAISANBbHOCTI HaceNeHHs,
notpeb 36ponHMX CunN, IHWWUX BINCbKOBUX
dopMyBaHb B ocobnueui nepiog [3].

BapTo 3a3HauuMTu, WO HOpMa MNpo Heauc-
KpuMiHauito 3a BOC gie nuwe 3 5 yepBHS
2024 p., TOA4I K 40 Ui€l paTh icCHyBaB nepe-
NniKk  gediuMTHMX cneuianbHOCTEN, BU3Ha-
YyeHUX Yy NuUcCTi NeHwTaby, NpUHANEXHICTb
[0 SAKUX He gaBana rnpasa Ha 6pOHIOBaHHS,
HaBiTb 3@ HASIBHOCTI BCiX iHWMX Ha Te npa-
BOBWX MiAgCTaB.

O3HayeHMn BULWE ENeKTPOHHUK anro-
pUTM OpOHIOBAHHS BiMCbKOBO3060B'A3aHNX
[03BOJIMB, Ha Hall nornaa, 3Bectm A0 MiHi-
MyMYy: OCOB6MUCTYy KOMYHiKaUil0 KepiBHUKIB
KPUTUYHO BaXXIMBUX NiANPUEMCTB/YCTAHOB
i3 npauiBHnkamm TUK Ta CI; HeobrpyHTO-
BaHy BiAMOBY 4M 3aTAryBaHHS i3 6poHIOBaH-
HAM npauiBHMKIB. YKasaHe MaKcuMMasbHO
3HU3NNO KOPYNUIMHI pU3WKKM nNig 4Yac Bupi-
LWEHHSA 3a3HAYEHOro NUTaHHS.

EnekTpoHHM anroputM  6pOHIOBAHHS,
YCTQHOBJ/IEHUI aKTOM Ypsaay, BKKOYAE Taki
KPOKM, SK:

1) nopay KepiBHMKOM KPUTUYHOIO BaX-
NMBOr0  NiANPUEMCTBA/YCTAHOBU €N1eKTPo-
HHOI 3asBM Ha nopTani «fAig» 3i CNMCKOM
3abpoHbOBaHUX BiNCbKOBO3060B’'A3aHMX;

2) OTPUMAHHS KepiBHMKOM Ha eneKTpo-
HHY nOWTYy pe3ynbTaTiB po3rnagy 3asiBu
npo 6poHIOBaHHA NpOTSAroM aobu;

3) aBTOMaTM4YHe nepeBeneHHs 3abpoHbO-
BaHOro BiNCbKOB0O3060B'sI3aHOr0 Ha cnewi-
aNbHUMA BIiNCbKOBUIM 06NiK | BigobpaxeHHS
UMX JdaHUX Yy 3aCTOCYHKY «Pe3epB+» 3a
YMOBMW:
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- nepebyBaHHs Ha BINCbKOBOMY 061iKY;

- YTOYHEHHS NepCcoHanbHUX AaHUX vyepes
LEeHTPU HaAaHHSA aAMiHICTPATUBHUX MOCHYyr
abo enekTpoHHM KabiHeT npu3oBHUKA,
BiNICbKOB03060B'A3aHOro, pe3epsicta, abo
B TepuTopianbHOMY LEHTPi KOMMEeKTy-
BaHHA Ta couianbHOI NiATPUMKKM 3a Micuem
nepebyBaHHs;

- HenepebyBaHHA B PO3LIYKY;

4) 3aBaHTaXeHHs BUTAry npo OpoHto-
BaHHA Ha nopTani «[is» Ta BiaobpaxeHHs
iHbopmMauii Npo 6poHIOBaHHS y BiINCbKOBO-

06/M1iKOBOMY  [AOKYMEHTI B  €/IeKTPOHHIN
dopmi.

3 ornapgy Ha Te, WO 6pOHOBaAHHA
Ma€E CTPOKOBMW XapaKkTep, WOro TepMiH
obMexyeTbCs:

CTPOKOM npoBeAeHHs Mobinizauii;

- CTPOKOM Jii KOHTpakTy (Aorosopy)

Ha MOCTaBKy TOBapiB, BMKOHAHHSA pobIT
i HajaHHA nocnyr, HeobxiaHux ansa 3abes-
neyeHHs notpeb 36poNHUX Cun, iIHWKUX BiN-
CbKOBUX (POpMYyBaHb;
12 mMicauiB: ans  BiliCbKOB03060-
B'A3@aHUX KPUTUYHO BaX/MBUX YCTaHOB
i onepaTopiB NPOTUMIHHOI LiNIBHOCTI; CTpO-
KOM goroBopy (KOHTpakTy) abo CTpokKy,
Ha saKkuhk ix obpaHo (Npu3HayeHo); Aans
BiNCbkOBO3060B'A3aHMX, Y Ccneuianisosa-
HuX yctaHoBax OOH, MibXXHapOAHMX CyA0BUX
opraHax, MiKHapoAHUX i HeypsAOBUX opra-
Hi3auiax i ycraHoBax, 4J1I€HOM, Y4YaCHWUKOM
abo crnocTepirayem y kmnx € YkpaiHa Biano-
BiAHO A0 YKMaAeHUX MDKHapOAHUX OOroBo-
piB YkpaiHu [3].

3akoHOA4aBLEM MOBHOBAXeHHs 3 dop-
MyBaHHA Ta BeAeHHA €AMHOro nepeniky
OpraHiB gepxaBHOI Bfagu, IiHWKUX Jep-
XXaBHUX OpraHiB, OpraHie MicLeBOro camo-
BpSAYBaHHSA, nignpuemMcTs, yCTaHOB
i opraHisauin, ski MatoTb NpaBo 6poHIOBaATH
BilCbKOB03060B'A3aHMX Ha pi3HUX niacTa-
BaX, OKPiM penirinHMx opradisauin, nokna-
AeHO Ha MiHeKOHOMiKM. BKOYEHHSs, BHe-
CeHHs 3MiH abo > BWIYYEHHA 3 [aHOoro
nepeniky 34iMCHIOITLCSA Ha niacTasi noaa-
HOro YMNOBHOBaXeHok o0cobo MiHeKOoHO-
Mikn abo KepiBHMKOM AepXXaBHOro OpraHy
noeigoMneHHs 3acobamu noptany «fia»
3 BUKOPUCTAHHAM €N1eKTPOHHOro Nianucy.

BioHeceHHs nianpueMCTs, yCTaHoB
i opraHizaui A0 KPUTMYHO BaXIMBUX ANSA
(PYHKUIOHYBaHHA €KOHOMikM Ta 3abesne-
YEeHHS XXWUTTEARIANBHOCTI HaceneHHs B 0CO-
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6nuBnin nepiog (KPUTUYHO BaxnuBa YycTa-
HOBA), @ TaKOX KPUTUYHO BAXIUBUX ANS
3abe3neveHHa notpeb 36ponHUX  cun,
iHWKX BiCbKOBMX (hopMyBaHb B 0COH6nMBUIA
nepioa (KpuUTuM4yHe MiANPUEMCTBO) 3AINCHIO-
€TbCA Ha MiACTaBi BiANOBIAHUX KpUTEPIiB.

HanpukiHui 2024 p. Ypag 3asepwus
ayauT pilleHb WoA0 BU3HAYEHHS nignpu-
€MCTB, YCTaHOB | oOpraHisauin KpuTUYHO
BAaX/IMBUMKU, 3a pe3ynbTaTaMu gkoro 95%
i3 HUX 36epernu uen cratyc. OgHak nig yac
ayauTy 6ynu BusIBNEHI Taki NOPYLUEHHS:

1) pizke Ta  HeobrpyHTOBaHe  3HMU-
XXEeHHS 3apnnaTtv npauiBHUKaMm nicng oTpu-
MaHHSA MiANPUEMCTBOM CTaTyCy KpPUTUYHO
BaX/IMBOrO;

2) BUKOPUCTAHHA Ppi3HUX Moaenen Aans
NOHAAHOPMOBOro 36iNblIEHHS YUCENbHOCTI
3abpOHbOBaHUX;

3) BKJIOYEHHS A0 nepeniky KPUTUYHO
BAaX/IMBUX MIANPUEMCTB, $Ki MO CyTi He
€ KPUTUYHUMK AN EKOHOMIKK [6].

Xoya 3a Hacnigkamu BKasaHoOro ayauTy
6yno 36epexeHo HasiBHUI afnropuTM BU3Ha-
YeHHS KPUTWMYHOCTI ANa NiANpUEMCTB, yCTa-
HOB i opraHizauin, ogHak nepeabavyeHo HOBI
A0OATKOBI  KpuTepii. Tak, HOBOBBELEHHAM
ctano o060B’A3KOBE LWOMICAYHE Hapaxy-
BaHHS 3apob6iTHOI MnaTu MNpOTAroM CTPOKY,
Ha SKWMA HaJaHO BIACTPOYKY Bi4 MNPU30OBY
Ha BiNncbkoBy cnyxby niga 4ac ™obinisa-
Lii Ta Ha BOEHHWMIM 4Yac, HE HMXYe 3a pO3-
Mip MiHiManbHOI 3apob6iTHOI NNaTn No KpaiHi,
NOMHOXeHOT Ha KoediuieHT 2,5 (NpnbnansHo
20 TUCAY rpuBeHb), a A4N1s AepXaBHMX opra-
HiB 3anpoBagXeHO HOBWUI 060B'A3KOBMIA
KpuTepin BiACYTHICTb 3aboprosBaHOCTI
3i cnnatu ycix BuaiB noaaTkie, 36opiB Ta
iHWKX 060B'A3KOBMX NNaTEXIB.

Hagani anropuTtm H6poHIOBaHHS
BiiCbKOB03060B'A3aHMX 6yno 3MiHEeHOo
B YaCTWHi CKepyBaHHA cnuckiB Ao MiHic-
TepctBa 060pOHM YKpaiHM 3aMmicTb [eHe-
panbHoro wtaby 3C VYkpaiHn [5], wo
BMOQETbCA UIJIKOM NOrYHUM 3 Ornsagy Ha
Te, WO nuTaHHA OpoHKBaHHA [0 OCHO-
BHUX 3aBaaHb [eHwTaby He HanexaTtb [7].
HatomicTb came 3a MiHOBOpPOHM BU3HaueHi
NMOBHOBAXeHHA nojasBaTW B YyCTaHoBe-
HOMY nopsiaKy npono3uuii woao 6poHto-
BaHHA BiNCbKOBO3060B'A3aHNX Ha nepioj
Mobinizauii Ta BOEHHWM 4Yac Ha nianpu-
€EMCTBAxX, B YyCTaHoOBax i Opradisauiax, wo
HanexaTb A0 cdepn ynpashiHHA MiHo-
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60poHN Ta $SKMM BCTaHoOBMeHO Mobinisa-
LiMHI 3aBAaHHSA (3aMOBNEHHS), a TaKoX
3AIMCHEHHS KOHTPOM 3a 06MiKOM Takmx
BincbkoB03060B’'A3aHMX [8].

3 nucronaga 2024 p. Ha nocu-
JNIeHHS Mobini3auinHmnx 3axoAiB 3Mi-
HEHO MaKCMMaslbHO MOX/MBY  KiNbKiCTb

BiNCbKOBO3060B'A3aHMX, SKi MOXYTb OyTu
3abpoHbOBaHi Ha OAHOMY NiAMNPUEMCTBI, 3i
100% Ha He b6inbwe Hix 50% Big 3aranb-
HOI X KifIbKOCTI BIiAMNOBIAHMX KaTeropin.
3a3HayeHa KinbKicTb Moxe 6ytn 36inb-
LEeHa 3@ OKpPeMUM piweHHsAM MiHicTpa o6o-
poHn YkpaiHn [9]. A Bxe y rpyaHi 2025
p. BeAEHO HOPMY npo Te, WO KiJbKiCTb
BiNCbKOBO3060B'A3aHMX, SKi  nignaratoTb
6pOHIOBaAHHIO, MOXe CTaHOBWUTK noHag 50%
3a piweHHaM MiHO6OpOHM, yXBaneHMM Ha
nigcrasi npono3nuin (pekoMeHaauin) Mixsi-
Aomyoi poboyoi rpynu [10].

BogHouyac 3 MeTOl NiATPMMaHHA MNo3u-
TMBHOro 6anaHcy Mix noTtpebamm cun
obopoHM pepxaBu Ta (OYHKUIOHYBAHHSM
CEKTOPY EKOHOMIKWN, KUK € KPUTUYHO BaX-
nMBMM Ans 3abe3nedeHHs notpeb 36poi-
HUX CUA YKpaiHW, iHWKUX BiMCbKOBUX dop-
MyBaHb, 3abe3neyeHHs XKUTTEAIANbHOCTI
HaceneHHs B ocobnuBui nepiod, y cdepi
060pPOHHO-NMPOMUCNOBOr0 KOMMIEKCY 3aKo-
HoA4aBeub [AOMYCTMB MOXMBICTb OpoHIo-
BaHHA CTPOKOM Ha 45 KaneHAapHuX [HiB
npauiBHUKIB, Y IKMX € npobnemMun 3 BiNCbKO-
BUM 06nikom [11].

Pesiomytoun, Big3HAYMMO, WO pilleH-
HAMKW Ypagy CUCTEMATUYHO BHOCATLCS 3MiHM
A0 noctaHosu N2 76 Big 23 ciuHga 2023 p.,
AKa HaTenep 3anuwacTbcsd 6a3oBUM [OKY-
MEHTOM 3 nuTaHb OpOHIOBaHHSA, LWOAO0
YTOYHEHHS KpUTEpIiiB KPUTUYHOCTI nignpu-
€EMCTB, YCTAHOB i oOpraHisauin; nepeniky
BiNCbKOBO3060OB'A3aHMX, WO nNignaratoTb
6pOHIOBaAHHIO, iX KaTeropin Towo.

BucHOBKMU. HOpMaTWMBHO-MNpaBoOBe 3aKpin-
NeHHs NuUTaHH  OpOHIOBAHHS  BiMICbKOBO-
3060B'A3aHMX Ha nepiog Mobinisadii nig yac
NPaBOBOr0 PeXWMYy BOEHHOrO CTaHy B YKpaiHi
nepebyBa€ B MOCTIiNHIA AMHaMiILi. 3akoHoAa-
Belb MparHe MakCMManbHO aganTyBaTW MOro
[0 CTPIMKMX 3MiH Y Cy4aCHUX BOEHHWUX pea-
NiX, HaMmaraw4ucb BCTAHOBUTW CrpaBeaav-
B 6anaHc MK 060pOHO34ATHICTIO KpaiHW
Ta (YHKUIOHYBAHHSM ii €KOHOMIKM, @ TaKOX
notpebamm 3abe3neyvyeHHs  XKUTTEAISANIbHOCTI
HaceneHHs B 0cobnnemii nepioa.
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BogHo4yac BapTo BM3HATK, WO BCTAHOBJIEHI [deTepmiHoBaHa 6e3MeKOBUMW BUKIN-
Aepxasoto npotarom 2022-2025 pp. npa- Kamu, 3anpornoHoBaHa asTopaMu nepi-
Buna OpoHIOBaHHS BINCbKOBO3060OB'A3aHMX  oAm3auis po3BUTKY Ta BAOCKOHANEHHS
rpoMagsiH He Mann CUCTEMHOrO XapakTepy, MpaBOBOro MexaHi3aMy OpOHIBaHHSA JaeE
a 6inbwor Mipoto 6ynn cnpsiMOBaHi CyTO  3MOry cucTemMatulyBaTu Ta kKoaudikyBaTu
Ha BWPIWEHHS HaranbHWX NUTaHb 3abe3ne-  HOPMATMBHO-MPABOBI aKTW 3  AOCHIAXY-
YeHHs JNIOACbKUM pecypcoM Cun 0b6opoHW,  BaHOi npobneMaTukn, a TaKoX BU3Ha-
WO Yy CTpaTeriyHii nepcrnekTusBi He AOMNOMO-  YUTWU LWAAXWU BUPILLEHHS HAassBHUX npobnem
rN0 KOMMJIEKCHO BUPIWNTKU MObBiNi3auinHi Nnpo- 3 ypaxXyBaHHAM yxe HabyToro no3uTme-
6nemun gepxasu, LLO BOIOE. HOro gocsigy.
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CYB’EKTU 3ABE3NEYEHHSA PEANII3AUII KAAPOBOI NOJIITUKU
B OPFAHAX MPOKYPATYPU TA IX AAMIHICTPATUBHA
NMPABOCYB'EKTHICTb

Kanbuyk Onekcin Mukonanosuu,
orcid.org/0009-0002-0582-8168

KaHAMAaT IOPUANYHUX HAYK, LOKTOPaHT

KWiBCbKOro yHiBepCcUTETY iHTENEKTYyasbHOI BJIAaCHOCTI Ta npasa

Cratrs npucBsiHeHa BU3HAYEHHIO Cy6’ekTiB 3abe3riedyeHHss peanizayii KagpoBoi nosnity-
Ky B opraHax npoKypatypu, 34IACHEHHKO X Knacugikauii 1a AOCNIAKEHHIO aAMIHICTPaTUBHOI
npaBocy6’eKTHOCTI. BuaineHo Takux cy6’ekTiB, K 'eHepaabHmii rpoKypop YkpaiHu, Ogic eHe-
pasibHOro rpoKypopa, LenapTaMeHT KaapoBoi poboTu Ta AepxxaBHoi cryxbn Ogicy eHepaibHO-
ro npokypopa, eHepasbHa iHcriekuis Ogicy eHepasibHOro rnpoKypopa,; KepiBHUKu obaacHux,
crieyianizoBaHnx Ha rpaBax 0b67acHux rpoKypatyp i OKpyXXHuUX npokKypaTtyp, KsanigpikauiiHo-
AucuyuniiHapHa KOMICisi NMpoKypopiB; KOHKYPCHIi KOMICIi; nigpo3ainn ynpassiHHA MNepcoHasioM
i Niapo3ainn BHYTPILLIHLOro KOHTPOro CrieLliani3oBaHoi aHTUKOPYLIiMHOT NpoKypaTypu,; Kaaposi
KOMICii LjoA0 MPOKYypopiB; KOHKYPCHA KOMICisi AEp)KaBHOI C/1yX6u,; AncUnnaiHapHi KOMIcii 3 po3-
rns4y AMCUMiHapHUX CripaB CTOCOBHO AepxXaBHux cryxb6osuiB O@icy eHepasibHOro npokypo-
pa,; opraHu rpoKypopCbKOro camoBpsigyBaHHS (yceyKpaiHCbKa KOHepeHLisi npoKypopiB i Paja
rpoKypopiB YKkpaiHn),; TpeHiHroBui LeHTp NpoKypopiB YkpaiHn. [posBeaeHnit aHaniz aamiHicTpa-
TUBHOI NpaBocy6’eKTHOCTI cyb’exkTiB 3abe3neyeHHs peanizauii KaapoBoi otk B opraHax rnpo-
KypaTypu 03BOJINB 34IACHUTY iIX CUCTEMATU3ALIII0 38 KPUTEPISIMU (PYHKLIIOHAIbHOIO Npu3HavyeHHs
i nopsiAKy popMyBaHHS Ta BUAIINTU YOTUPYU rpynn Cy6’eKTiB: 1) KepiBHi; 2) OCHOBHI aAMiHiCTpa-
TUBHI; 3) camoBpsiaHi; 4) konerianbHi. Cepea 0CTaHHIX BUAIIEHO TakKi, SK KOHKYPCHa KOMICis A8
rNpoBEAEHHS KOHKYPCY Ha rocagy 3actyrnHuka eHepasbHOro rnpokypopa - KepisHuka Creyia-
J1i30BaHOI aHTUKOPYNUIVIHOI NPOKYypaTypu, nepLioro 3acTyrnHuKa 1a 3acTyrnHuka kepisHuka Cre-
LianizoBaHoi aHTUKOPYNUIMHOI NpoKypaTypu; KOHKYPCHa KOMICis 47151 NPU3HaYeHHs] Ha rocaau
rnpokypopa CrieyianizoBaHoi aHTUKOPYNUIIHOI NPOKypaTypu; KOHKYPCHa KOMICisl i3 MpOBEAEHHS
BIAKPUTOro KOHKYPCY Ha 06ifiMaHHS aaMIHICTpatuBHux nocas y CrewianizoBaHifi aHTuKopynyiii-
HiVl NpOKypaTypi; KaapoBi KOMICIi o0 MpoKypopiB; KOHKYPCHa KOMICisi AepXXaBHOI ciyxbu,; anc-
UMraiHapHi KOMICIi 3 po3rasay ANCUnnaiHapHux crpas CTOCOBHO AepxaBHux ciayx6osuiB Ogicy
leHepanbHOro npokypopa.

KnroyoBi cnoBa: cucrema opraHiB npoKypartypu, Cyb6’eKT, KaapoBa roaitnka, aaMiHictpaTms-
Ha npaBocyb’ekTHiCTb, [eHepaibHMi nNpoKypop, Ogic FeHepabHOro npoKypopa, KoMmicii, yrnpas-
JIIHHS1 r1epcoHasioM, kKaapoBa pobota, [eHepasibHa iHCneKuis, o0baacHi rnpoKypaTtypu, OKPYXHI
npoKypatypu, KeanigikauiliHo-ancumnniaiHapHa KOMICisi rpoKypopiB, opraHun MpoKypopCbLKOro
CamoBpsiAyBaHHA.

Kalchuk Oleksii. Subjects of ensuring the implementation of personnel policy
in prosecutor’s offices and their administrative legal personality

The article is devoted to the definition of subjects of ensuring the implementation of personnel
policy in the prosecutor’s office, their classification and study of administrative legal personality.
The following subjects are distinguished: the Prosecutor General of Ukraine; the Office
ofthe Prosecutor General, the Department of Personnel and Civil Service of the Prosecutor General’s
Office, the General Inspectorate of the Prosecutor General’s Office; heads of regional, specialized
regional prosecutor’s offices and district prosecutor’s offices; Qualification and Disciplinary
Commission of Prosecutors,; competition commissions; personnel management units and internal
control units of the Specialized Anti-Corruption Prosecutor’s Office; personnel commissions for
prosecutors; competition commission of the civil service; disciplinary commissions for considering
disciplinary cases against civil servants of the Prosecutor General’s Office; bodies of prosecutorial
self-government (the All-Ukrainian Conference of Prosecutors and the Council of Prosecutors
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of Ukraine); Training Center for Prosecutors of Ukraine. The analysis of the administrative legal
personality of the subjects ensuring the implementation of personnel policy in the prosecutor’s
office bodies allowed them to be systematized according to the criteria of functional purpose
and the order of formation and to distinguish four groups of subjects: 1) management; 2) main
administrative; 3) self-governing; 4) collegial. Among the latter, the following were highlighted:
a competition commission for holding a competition for the position of Deputy Prosecutor
General - Head of the Specialized Anti-Corruption Prosecutor’s Office, First Deputy and Deputy
Head of the Specialized Anti-Corruption Prosecutor’s Office; a competition commission for
appointment to the position of prosecutor of the Specialized Anti-Corruption Prosecutor’s
Office; a competition commission for holding an open competition for administrative positions
in the Specialized Anti-Corruption Prosecutor’s Office; personnel commissions for prosecutors;
a competition commission for civil service; disciplinary commissions for considering disciplinary
cases against civil servants of the Prosecutor General’s Office.

Key words: system of prosecutorial bodies, subject, personnel policy, administrative
legal personality, Prosecutor General, Prosecutor General’s Office, commissions, personnel
management, personnel work, General Inspectorate, regional prosecutor’s offices, district
prosecutor’s offices, Qualification and Disciplinary Commission of Public Prosecutors, bodies
of prosecutorial self-government.

MoctaHoBka npo6neMu. Po3byaoBa HOCTI CTpaTeriyHMM rnpiopuTeTaM po3BUTKY
CUCTEMM OpraHiB nNpoKypaTypu Ha 3aca- MpoKypaTypwu.

Aax MiKHapogHWX CTaHZapTiB NpoKypop- ornap OCTaHHIX pAocnipXeHb
CbKOi AiNbHOCTI nepeabaya€e iHCTUTYUIMHY ny6nikauin. OpraHizauinHmnn
CKMafHUK, SKUA BUABNAETbCSA Yy BU3HA-  acrnekT KagpoBOro 3abe3neyeHHs
YeHHi W onTuMManbHiM NobyAoBi eneMeHTiB  OpraHiB npoKypaTypu aHanizysanu

uiei cuctemn, QopmyBaHHi IHCTUTYUinHKMX .M. Kapkau, A.B. JlankiH, P.B. Ma3ypuk,
MeXaHi3MiB B3aemoaii MiX HuMMKW, a Takox JI.M. Mockeuy, A.l'. PybaH, M.M. Cre-
cyb’ekTaMn no3a CUCTEMOK OpraHiB Npoky-  daHuyyk, M.K. AkuMMuyk Ta iHwWwi. Cyu4acHi
paTypu 3 BiAMNOBIAHOK KOMMETEHLUIE. YMOBW (DYHKLIOHYBAHHA CUCTEMW OpraHis
Y CrpaTterii po3BUMTKY MNpOKypaTypu Ha MpOKypaTypu, HOBi BUKINKKM N Hebe3neku
2025-2028 pp. HaronoweHo Ha npoueci Ansg YKpaiHu y 3B'A3Ky 3 BOEHHOW arpe-
«Y[OCKOHAJNIEHHSA AiANbHOCTI cMCTeMM opra-  cielo Pocii, npuHUMNOBI 3MiHW A0 3aKo-
HiB NpoOKypaTypu Ha HACTyNnHUMA nepiog HOAABCTBA NpO MNpPOKypaTypy Bu3Ha4a-
yepe3 YNpoBaZXXEHHS KOMMJEeKCHUX 3MiH, 0Tb HeObXigHICTb NoAanbLWoOro HayKoBOro
CNpSAMOBaHUX Ha nNiABULWEHHA edeKTUB- NOoWwyKYy B HanpsMi BUM3Ha4yeHHS Cyb’ekTiB
HOCTi Ta pauioHanizauito ¢yHKUiOHYBaHHA  3abe3nedyeHHsa peanisauii KagpoBoi Moni-
iHCTUTYUiT™». OCHOBHMM nNpiOpUTETOM MNpPO-  TUKW B OpraHax MpokKypaTypu Ta ixX aAMiHi-
KypaTypu 3aKpinjieHo «nojanblle BAOCKO-  CTPATMBHOI NpaBoCy6’eKTHOCTI.
HaneHHs i PYHKLUIOHYBaHHA Ta NpuBeAeHHS Meta cratTti - BM3HauuTKM Cy6’eKkTiB
OiSNbHOCTI Yy BIAMNOBIAHICTL i3 €Bponen-  3abe3nedeHHs peanisauii Kagposoi noni-
CbkUMK cTaHaapTamm». Cepel cTpaTeriy- TUKWM B OpraHax npoKypaTtypu, 3A4INCHUTU
HMX NpIOPUTETIB PO3BUTKY NPOKypaTypu iX Knacudikauito Ta AOCNANTM aaMiHiCcTpa-
okpeMuMm nn. 4.1.1 BUAINEHO ONTMMI3auUild  TUBHY NpPaBoCy6’EKTHICTb.
«OpraHi3auinHo-WTaTHOI CTPYKTYpWU Ta BHY- Buknan OCHOBHOIO MaTepiany.
TPiWHBbOrO aAgMiHICTpyBaHHA B cucteMi opra- KagpoBa nofniTMka B CUCTeMi  Opradie
HiB NpPOKypaTypu 3 METOK pauioHallIbHOrO  MNpoKypaTypu peanisyeTbCca  ynoBHOBa-
BUKOPUCTAHHSA NOACLKOro Kanitany» [1]. XeHUMKN cyb’ekTamMun, AKi  HadineHi 4uH-
Peanisauis 3aBAaHb, 3aKpinIeHnxX HUM 3aKOHOAABCTBOM  aAMIHICTPaTUBHOKO
y CrpaTerii po3BUTKY MpoKypaTypu Ha npaBocyb’ekTHicTio. [Jo cyb’ekTiB peanizauii
2025-2028 pp., nepeabavac AOCNiIAXEHHA  KagpOBOi NOMITUKM B OpraHax NpoKypaTypw,
Cy6’eKTHOro cknagy BIAHOCMH, MOB'A3aHMX  BIiAMNOBIAHO A0 iXHbOI  aAMIHICTPATUBHOI
i3 KagpoBOK MOMITUKOK B OpraHax Mpo-  NpaBOCYbB’eKTHOCTI y BHYTPIWHIX aAMiHi-
KypaTypu, 3 METOK BM3HA4eHHa npobneM-  CTpaTMBHO-NMpPaBOBMX  BiAHOCMHAX  LWOAO
HMX MUTaHb QYHKUIOHYBaHHSA cyb’ekTiB, peanisauii (To6To B Mexax CMCTEMU OpraHiB
po3noAiny KomneTeHuii ans i BiANOBIA-  MPOKypaTypu), AOUINbHO BigHECTH:
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- eHepanbHOro Npokypopa YKpaiHu;

- Odic F'eHepanbHOro npokypopa (Biano-
BiAHO 80 CT. 8 3aKkoHy YkpaiHu «[1po npoky-
paTypy», Haka3ly Odicy NeHepanbHOro npo-
Kypopa Big 22 ntwotoro 2022 p. N¢ 35 [2]),
[denapTtaMeHT KagpoBoi poboTn Ta Aepxas-
Hoi cnyx6u Odicy NeHepanbHOro Npokypopa
(3rigHO 3 Haka3oM Odicy NeHepanbHOro nNpo-
Kypopa Big 19 uepBHsa 2023 p. N2 168, akum
3aTBepaxeHo lNonoxeHHa npo [enapTaMeHT
KaapoBoi poboTn Ta AepxaBHOI Cnyxbwu
Odicy N'eHepanbHoro npokypopa [3]), lNeHe-
panbHy iHcnekuito Odicy NeHepanbHOro npo-
Kypopa (3rigHo i3 4. 3 cT. 8 3aKkoHy YKpaiHu
«[1po npokypaTtypy», HakazoMm Odicy leHe-
panbHOro npokypopa Big 19 yepsHsa 2025 p.
N2 142, akum 3aTBepaAXeHo [MonoXeHHS nNpo
leHepanbHy iHcnekuito Odicy MNeHepanbHOro
npokypopa [4]);

- KepiBHUKIB 06nacHux, cneuianisoBaHmnx
Ha npaBax obnacHux npokypatyp (dani -
obnacHi NpokypaTypu) i OKPY>XHWUX MNPOKY-
patyp (n. 6 po3a. II, n. 2 po3a. VIII MNMono-
XEHHS Npo opraHisauito Kaaposoi poboTu
B OopraHax npokypaTtypu YKpaiHu, 3aTBep-
[XXeHOro Haka3oM 'eHepanbHOro Npokypopa
Bia 10 ntotoro 2022 p. N2 25 [5]);

- KBanidikauinHo-ancumnniHapHy KOMi-
cito npokypopis (cT. cT. 28-35 3akoHy Ykpa-
iHn «[po npokypaTypy»);

— KOHKYPCHY KOMICil0 A/15 MpoBeAeHHS
KOHKYpPCY Ha nocagy 3acTynHuka ['eHepanb-
HOroO Npokypopa - KepiBHMKA Cneuianiso-
BaHOi aHTMKOPYNUiNHOI NpoKypaTypu, nep-
LWIOro 3acTynHMKa Ta 3acTyrnHUKa KepiBHUKA
CneujianizoBaHoi aHTUKOPYMNLUIiMHOI NpoKypa-
Typn (4. 3 cT. 29-1 3aKkoHy YKpaiHu «[1po
NPOKypaTypy>);

— KOHKYPCHY KOMICitO 419 NPU3HAYEeHHA Ha
nocagu npokypopa CreuianizoBaHoi aHTU-
KopynuinHoi npokypatypu (4. 1 ct. 29-1
3aKkoHy YKpaiHu «lpo npokypaTtypy»);

— KOHKYPCHY KOMICilo i3 npoBeAeHHs Bia-
KPUTOr0 KOHKYPCY Ha 3aMHATTS aaMiHicTpa-
TuBHMX nocag y CneuianisoBaHin aHTUKOPYI-
UinHiM npokypaTypi (4. 2 cT. 29-1 3aKkoHy
Ykpaiuu «po npokypaTtypy»);

- Nigpo34inn  ynpasniHHA MepcoHasiom
i Miapo3ainv BHYTPIWHbLOro KOHTpoat Cne-
LianizoBaHoOi aHTUKOPYMLUiINHOI NPOKypaTypu
(@63. 2 u. 1, ab3. 4 4. 2 cT. 8-1 3aKoHy
Ykpainu «po npokypaTtypy»);

- KaapoBi KOMicii Wwoao npokypopis [6];

— KOHKYPCHY KOMICit0 AepXaBHOi cnyxbu;
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avcumnnniHapHi KoMicii 3 po3rngagy aucumnni-
HapHWX CrpaB CTOCOBHO AEepXaBHUX CyX-
6oBuie Odicy [leHepanbHOro npokypopa
(n. 1.3 Haka3y Odicy MeHepanbHOro NpoKy-
popa Big 19 uepBHa 2023 p. N2 168, kum
3aTteBepaxeHo lNonoxeHHda npo [enapTtaMeHT
KaapoBoi poboTM Ta JAepXaBHOI CiyXbu
Odicy eHepanbHOro npokypopa [3]);

- OpraHu rpoKypOpCbKOro CcamMoBpaay-
BaHHA (yceyKpaiHCbKy KOHQepeHUuito npo-
KypopiB i Pagy npokypopiB YkpaiHu) (cT. 66
3aKoHy Ykpainu «[1po npokypaTypy»);

- TpeHiHroBMn LEHTp MNpoKypopiB YKpa-
iHn (cT. 80 3akoHy YKpaiHu «[1po npokypa-
TYPY»).

AAMiHICTpaTMBHa NpaBOCY6'EKTHICTb KOX-
Horo cy6’ekta 3abe3nedeHHs peanizauii
KaApoBOI MOMITUKN B OpraHax MpoKypaTypw
Y BHYTPIWHIX aAMiHICTpaTUMBHO-NPaBOBUX
BiAHOCMHaX WOAO peani3auii BU3HAYaAETbCA
BUKOHYBAHMMU HUMW 3aBLAAHHAMW N DYHK-
uisMn, BIANOBIAHO A0 MPU3HAYEHHS B CUC-
TeMi opraHiB npokypaTypu.

FeHepanbHWA MpOKypop YKpaiHu Hagi-
NIEHNIA LUMPOKMM KOJIOM MOBHOBAXeHb LWoA0
opraHisauii fisnbHOCTI opraHiB npokypaTtypu
YKpaiHu, 30KpemMa 1 Kagposoi poboTn, noum-
HaluM 3 BM3HAYEHHA MeX [OBHOBaXeHb
Odicy MeHepanbHOro npokypopa, obnacHmx
i OKpPY>XHWUX NpoOKypaTyp Yy YacCTUHi BWKO-
HaHHS KOHCTUTYUINHUX QYHKLIN; 34INCHEHHS
po3noginy o6oB’A3KiB MiXX nepwuM 3acTtyn-
HMKOM Ta 3acCTynHuMKamu 'eHepanbHOro npo-
Kypopa; 3aTBEPAXXEHHS aKTiB 3 MUTaHb WOoA0
BHYTPIWHbOI oOpraHisauii AignbHocTi opra-
HiB NPOKYypaTypu, BKOYHO 3 €eKTPOHHUM
[OKYMEHTOO06iroM; 3aTBepaXeHHs cTpaTte-
rii  po3BUTKY TMPOKYypaTypun; NpU3HAYEeHHS
NMPOKYpOpiB Ha aAMIHICTpaTMBHI nocagn Ta
3BiNIbHEHHS X i3 3a3Ha4YeHuX nocaj y Bunag-
Kax i B Mnopsiaky, BCTAHOBMEHMX 3aKOHOM
YKkpaiHn «[1po npokypaTypy»; y BCTaHOBJe-
HOMY nNOpSAKY Ha niacTtasi pilleHHs Biano-
BiAHOrO OpraHy npo MNpUTArHEHHS A0 AuUC-
uMnaiHapHOI  BiAMOBIAA/IBHOCTI  NMPOKypopa
yXBaNeHHs PpiWeHHs MNpo 3acToCyBaHHA [0
npokypopa Odicy NeHepanbHOro NpoKypopa,
npokypopa obnacHoi npokypaTypu AuCuun-
NAiHAPHOIO CTArHEeHHA abo Npo HeMoX/u-
BiCTb noAanbLlioro nepebysaHHs Takoi ocobu
Ha nocaAi NpoKypopa; 3aTBepAXEHHS Moso-
XXE€HHS NpO CUCTEMY iHAMBIAYANbHOIO OUiHIO-
BaHHS SIKOCTi pob0TM MpOKYypoOpiB Ta iHWOro
[7, c. 905].
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Odic FeHepanbHOro NpoKypopa
€ LUEeHTpasbHUM OpPraHoM Yy CWUCTEMi Npo-
Kypatypu [8, c¢. 175]. AgaMiHicTpaTMBHa
npasocyb’ekTHictTb  Odicy [eHepanbHOro
NpoKypopa Yy BiAHOCMHax WoA0 peani-
3auii  KagpoBOi  MONITUKN  BUABNSAETHCA
Hacamnepes Yy Woro @yHKUiOHaNbHOMY
NpU3Ha4YeHHi WoA0 opraHisauii Ta koopan-
Hauil 4isNbHOCTI BCiX OpraHis npokypaTtypu
(4. 1 cT. 8 3akoHy YkpaiHu «[po npokypa-
Typy»). Take ¢yHKUiOHaNbHe NpU3HaYeHHs
03Haya€ kepiBHy ponb Odicy woao niano-
pAAKOBAHUX CTPYKTYPHUX nMigpos3ainis Ta
3abe3neyeHHs €QHOCTI nopsiaky ” npoue-
Ayp peanizauii @yHKUIA, NokNageHuMx Ha
NpoKypaTtypy.

Y  XxapaktepucTtuui aAMIHICTpaTMBHOI
npaBocyb’ekTHocTi  Odicy TeHepanbHOro
NpoKypopa Yy BigAHOCMHaxX LWoA0 peanisauii
KaApoBoi MONITUKN B OopraHax npokypaTtypu
BApPTO 3a3HauyuTW, WO BiANOBIAHOK MpaBoO-
DIE3AATHICTIO HajineHi CTPYKTYpHi nigpos-
Ainn Odicy. OKpeMi 3 HMX AiloTb Ha npaBax
CaMOCTIMHUX CTPYKTYpPHMX Niapo3ginis
eHepanbHOI iHCNeKLUii, a TakoX JenapTa-
MeHTIB, YynpasfiHb, Bigainis, wWwo, Bigno-
BiAHO Ao cTpykTypu Odicy leHepanbHOro
NMpOKypopa, He BXOAATb A0 CKNaAy iHLWKUX
niapo3ainis i nignopsakoByTbCa 6e3no-
cepeaHbo [eHepanbHOMY MpoKypopy, nep-
WOMY 3acTynHuky abo 3acTynHukam [eHe-
panbHOro npokypopa (4. 3 cT. 8 3aKoHy
YKkpainu «[po npokypatypy»; n. 2.1 Hakasy
[eHepanbHOro npokypopa BiA 22 nKTOro
2022 p. N? 35 «[lpo 3aTBepaxeHHs Perna-
MeHTy Odicy [eHepanbHOro npoKypopa»
[9]). YnpaBniHHS i Big4innM TakoX MOXYTb
BXOAUTU A0 cKNaay genaptameHTy (ynpas-
NiHHA) (4. 3 cT. 8 3akoHy YkpaiHu «[1po
NpoKypaTypy>).

OCHOBHMM CTPYKTYPHUM nigpo3ai-
nom Odicy leHepanbHOro npokypopa, Ao
3aBAaHb SKOr0 HaneXwuTb «CNpuUsHHA [eHe-
panbHOMY MPOKYpOpYy Y 34iNCHEHHI KOoro
NMOBHOBAXeHb 3 KagpOBMX MUTaHb, nepea-
6aueHMx 3akoHOM YKpaiHu «[po npokypa-
Typy»», € [lenapTaMeHT KaapoBoi poboTu Ta
AepxasHoi cnyx6u Odicy (aani — Kagposui
nigposain) (n. 3.1 Hakasy Odicy NeHepanb-
HOro npokypopa Big 19 uyepBHa 2023 p.
N° 168, akum 3aTBepaxeHo [lonoXKeHHS
npo enapTaMeHT KagpoBoi poboTn Ta aep-
XaBHoOi cnyx6u Odicy MeHepanbHOro npo-
Kypopa (mani - Haka3z N? 168)). BiH mae
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CTaTyC CaMOCTIMHOIMO CTPYKTYpHOro nig-
po3giny Odicy [eHepanbHOro npokKypopa
N nignopsakoByeTbCcs eHepanbHOMY Mpo-
kKypopy (n. 1.1 Hakasy N2168). AaMiHi-
cTpaTuBHa npaBocyb’ekTHiCTb KaapoBoro
niapo3ainy CTOCYETbCA Kaaposoi poboTu
LWOAO NPOKYpPOpiB Ta AepXaBHUX cnyx6oB-
uie Odicy leHepanbHOro npokypopa. [o
MOro OCHOBHMX 3aBAaHb HanexaTb: opra-
Hi3auis poboTu WOAO NPURHATTS, nepese-
OEHHA, nepeMilleHHA Ta 3BiJIbHeHHS npa-
LiBHMKIB 3 nocaa, NiaBuLEHHS KBanidikauii
Kagpie B opraHax nMpoKypaTypu, ONTUMi-
3auil WTATHOI YMCENbHOCTI Ta CTPYKTYypu
OpraHiB npokypaTypu, y4yacTi B OUiIHIOBAHHI
AKOCTi poboTn npoKypopiB i pe3ynbTaTiB
CNy>60BOi  AiSNbHOCTI  AepXaBHUX CIyX-
6oBuiB Odicy leHepanbHOro MpPoOKypopa,
opraHizauinHoro 3abe3neyeHHs AiSNbHOCTI
KoMmicin Odpicy [eHepanbHOro npokKypopa
(KBanidikauinHo-ancumnniiHapHoi KOMi-
cii npokypopiB, Kowmicii 3 po3rnsgy 3Bep-
HEHb LWOAO0 HEHANIeXHOro BMKOHAHHSA Mpo-
KypopoM, skui o6iiMae aaMiHiCTpaTUBHY
nocagy, nocagosumx 060B’A3KiB, BCTAHOB-
NleHnx Ong  BiAMNOBIAHOI  aAMiHICTpaTMB-
Hoi nocagu, Kowicii 3 pobopy kKaHamaaTis
ANa  BK/KOYEHHS [0 KagpoBOro pesepsBy
M iHWMX), opraHisauii AOTpMMaHHSA BMMOr
3aKOHOAaBCTBA WOAO BCTYNy Ha AepXaBHY
cnyx6y B Odici NeHepanbHOro NpoKypopa,
il NMPOXOMAXEHHA Ta nNPUMNUHEHHS, nigBu-
LWeHHS piBHSA NpodecCinHOi KOMNEeTEeHTHOCTI
AepxaBHuUX cnyx60BUiB, opraHi3auii po6otun
i3 MPUCBOEHHSA paHriB Aep>xaBHUM cnyx60B-
UM, opraHisauii 4OTpUMaHHA BUMOI aHTU-
KOpYnuinHOro 3akoHoAaBCTBa Towo (po3A.
3 Haka3y N? 168) [3].

Kagposuin nigpo3gin po3pobnse crpyk-
Typy Ta WTATHY uuncenbHictb Odicy leHe-
panbHOro NpoKypopa Ha niactaei nogaHb
KEPIBHWKIB CaMOCTIMHUX CTPYKTYPHWUX Mia-
po3ainis, NOrog)XeHux i3 nepwuMm 3acTyn-
HMKOM abo 3acTynHukamum [eHepanb-
HOro0 MNpoOKypopa BiANOBIAHO 4O po3noAiny
060B’A3KiB, WO 3aTBEPAXYETbCA HaKa30oM
leHepanbHOro npokypopa. CTpyKTypu Ta
WTaTHa 4ucenbHicTb obnacHux, cneuiani-
30BaHMX Ha npasax obnacHux npokypartyp
(mani - obnacHi npokypaTypu) po3pobns-
t0TbCs KagpoBuM MiApo3A4isioM Ha niacTaBi
noflaHb KepiBHUKIB LMX MpoKypaTyp, Noro-
KEHUX i3 KepiBHMKaMW BignoBiAHUX CaMo-
CTINHUX CTPYKTYpHUX nigpo3ainis  Odicy
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[eHepanbHOro nMpoKypopa W 3aTBepaxy-
I0TbCSA HakasaMu eHepasibHOro npokypopa.
Y pasi HeobxigHOCTI (foonpautoBaHHSA Npo-
€KTIB HaKa3siB NpO 3aTBEPAXEHHS CTPYKTYp
i WTATHOI YMCEeNbHOCTI OpraHiB NpoKypaTtypu
Ta BHECEHHS 3MiH A0 HMX) 3any4vyarTbCs
nigpo3ainu opraHisauinHO-KOHTPOSIbHOI
OiSNbHOCTI, NpaBOBOr0 W  aHaniTUYHOro
3abe3neyeHHs, a Takox 3abe3neyeHHs 0Xo-
POHUM Aep>xaBHOi TaeMHuui (n. 1.15 Hakasy
[eHepanbHOro MpoKypopa Bi4 22 nKTOro
2022 p. N? 35 «[po 3aTBepaxeHHs Perna-
MeHTy Odicy leHepanbHOro mnpokypopa»).
byxrantepcbka cnyx6a po3pobnsie wraTHUN
po3nuc Odicy leHepanbHOro nmnpokypopa.
Kagposuin nigpo3ain Odicy eHepanbHOro
NpoKypopa Noroaxye po3pobneHun byxran-
Tepcbko cnyx60t0 Ha niacTaBsi 3aTBepAXe-
HOi [eHepasibHUM MPOKYPOPOM CTPYKTYypu
Ta LWTATHOI YMCENbHOCTI LWTAaTHUMA pPO3MNUC
Odicy TleHepanbHOro npoKypopa, SKUn
3aTBEPAXYETbCA [eHepasibHUM MPOKYPOPOM
(n. 1.16 Haka3y [eHepanbHOro nMpokypopa
Bia 22 notoro 2022 p. N2 35 «[lpo 3aTBep-
oxeHHs PernameHty Odicy leHepanbHOro
npokypopa») [2].

AaMiHicTpaTMBHa npaBocyb’eKTHICTb
MeHepanbHOI iHcnekuii Odicy MeHepanbHOro
npokypopa (pgani — FeHepanbHa iHCNeEKLiN)
Y BIiAHOCMHax WoAO peani3auii Kagposoi
NONITUKN CTOCYETbCA MUTaHb, NOB'A3aHUX 3i
CNny>60BOKO Kap'epoto MPOKYpoOpiB, aHTUKO-
PYNUIMHOK AiSNbHICTIO B OpraHax npokypa-
Typwu [4; 5].

KepiBHMKM o6nacHux, cneuianizoBaHmx
Ha npaBax obnacHux npokypatyp (gani -
obnacHi npokypaTypu) HagineHi aaMiHicTpa-
TUBHOK NpPaBOCYH’EKTHICTIO Yy BiAHOCMHAX
LWOA0 KOMMIEKTYBAHHA rocaj MNpOoOKypopiB,
30KpeMa 1 aaMiHiCTpaTUBHMX, Y BiANOBiAHIN
npokypaTtypi Ta nMianoOpaAKOBAHUX OKpYX-
HMUX, cneuiani3oBaHMX Ha npaBax OKPYXHUX
npokypatypax (dani — OKpYyXHi npokypa-
Typun) (n. 6 posa. II NMonoxeHHa nNpo opra-
Hi3auito KaapoBoi poboTN B OpraHax Mpoky-
paTypu YKpaiHW, 3aTBEepAXXEeHOro Haka3oM
FeHepanbHOro npokypopa Big 10 nwTOro
2022 p. N9 25). l'eHepanbHUI NpOKYpoOp,
KepiBHMKN 06NM1aCHUX i OKPYXHUX MpPOKypa-
TYp 34IMCHIOITb MOBHOBAXEHHS KepiBHWKA
AepXXaBHoi cnybu B opraHax nNpoKypaTtypwu
(n. 2 po3a. VIII MonoxeHHa nNpo opraHi-
3auit0 KaapoBoi poboTM B opraHax MNpoKy-
paTypu YKpaiHu, 3aTBEpAXXEHOro Haka3oM
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eHepanbHOro npokypopa Big 10 nwTOro
2022 p. N2 25) [5].

AAMiHiCcTpaTMBHa npaBocy6’ekTHICTb KBa-
nigikauiMHo-gmucumMnaiHapHoi  KOMicii  npo-
Kypopie (pani - KAK npokypopiB) Bu3Ha-
YaeTbesa il GYyHKUIOHANbHUM MpPU3HAYEHHAM
OpraHoM, SKWN 3AINCHIOE AucuuniiHapHe
npoBagxeHHs (rn. 3 3akoHy YkpaiHum «[1po
npokypaTtypy»). KAK npokypopiB € Koneri-
aNlbHUM OpraHoM, SIKUA BUPIWIYE MNUTAHHS
npo AaucuuniiHapHy BignoBiganbHICTb Mpo-
KypopiB, iX nepeBeAeHHA Ta 3BiflbHEHHSA
3 nocagu, BU3HAYEHHS piBHA daxoBoi niag-
roToBKKM 0Ci6, AKi BUSABUAM HaMip O6IMHATK
nocagy npokypopa [8, c. 222].

Cy6’ekTamum peanisauii KagpoBoi NOMITUKMN
B OpraHax npokypaTypu AOUiSIbHO BUAINUTH
KOHKYPCHi KOMICii, AKi YyTBOpHIOTbCA ANnA
3[INCHEHHS  KOMMMEKTYBaHHS  BaKaHTHUX
nocag B oOpraHax MpoKypaTypu, 30KpeMa
N aaMiHiCTpaTMBHMX, KaapoBoro 3abesne-
yeHHSA gignbHocTi CneuianizoBaHoi aHTU-
KOpYNuinHOI  NpoKypaTypu, NpoOBeAeHHS
KaApoBuX poTauin, dopMyBaHHSA KaapoBOro
pe3epBy, 34IMCHEHHS aTecTauii NpoKypopis
[10; 11].

Migpo3ainu  ynpasniHHA  NepCcoHanoM
i Niapo3ainu BHYTpPiWHbOro KoHTponto Cne-
uianisopaHoi  aHTMKOPYMUiNHOI  NpoKypa-
Typu CTBOpPKOKTbLCA BignoBigHO A0 a63.
2 4. 1, ab3. 4 4. 2 cT. 8-1 3aKoHy YKpa-
iHM «Mpo npokypaTtypy». Lo nigposainy
BHYTpiWwWHbOro KoHTponto CAIll nogaeTbcs
ANCUMMiHApHaA CcKapra Tnpo  BYMHEHHSA
npokypopom CAIll aucumnniHapHoOro npo-
CTYNKy ANS nonepeaHboro posrnsay obcra-
BWUH, BUKNALEHUX Yy AUCUMMNIIHAPHIM CKapa3i
(@b3. 4 4. 2 cT. 8-1 3aKkoHy YkpaiHmn «[1po
npokypaTypy>»)

CtocoBHO aAMiHICTpaTUBHOI npaso-
cy6’eKTHOCTI KaapoBMX KOMiCin gk cyb’ekTiB
3abe3neyeHHss peanisauii kKagposoi noni-
TUKW B OpraHax nmnpoKypaTypu AouUiibHO
BKas3aTu Take.

BignosigHo oo nn. 8 n. 22 po3a. II «Mpu-
KiHUeBi i mnepexiAHi MNONOXEHHA» 3aKOHY
YKkpaiHn «[Ipo0 BHeCeHHS 3MiH A0 AeAKMX
3aKOHO4aBUYMX aKTiB YKpaiHM wWwono nep-
Lwo4yeprosux 3axoais i3 pedopmu opraHis
npokypatypu», cT. 9 3akoHy YkpaiHmn «[1po
NpoKypaTtypy», Haka3oM [eHepanbHOro
npokypopa Big 17 »oBTHA 2019 p. N2 233
3aTBepaxeHo [lopsaok pobotn Kaaposux
KOMiCih. [0 yHKUiN KOMICIH HanexuTb
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3abe3neyeHHs1 «NpoBeAeHHSs aTecTauii npo-
KypopiB Ta cnigumMx eHepasnbHOiI NpoKypa-
Typu YKpaiHu (BK/IOYa4uM MNpoKypopiB Ta
cniaunx FonoBHOI BINCbKOBOI MpoOKypaTypw,
npokypopiB cekpeTapiaty KsanigikauinHo-
AncunniiHapHoi KoMicCii npokypopiB), peri-
OHaNbHMX MPOKYypaTyp, MicueBuX MpPOKypa-
Typ, BIMCbKOBUX MpoOKypaTyp; 34AINCHEHHS
pobopy Ha nocaguM nNpoOKypopiB; po3rnsg
AVCUMMNNIHAaPHUX CKapr nNpo BYMHEHHS Mnpo-
KYpoOpOM AMCUMMAIHAPHOrO MNpPOCTYNKy Ta
34INCHEHHS ANCLUMNNIHAPHOIO NPOBAaAXEHHS
woao npokypopie» (ab3. 2 n. 2 Hakasy
[eHepanbHOro npokypopa Big4 17 >OBTHSA
2019 p. N° 233) [6]. Knwo4yoBMMK BiAMiH-
HOCTSMW KaapoBMX KoMicin Ta KAK npoky-
poOpiB Y MUTAHHAX MNPUTATHEHHSA MPOKYpPO-
piB 40 AgucuunniHapHoi BianoBiganbHOCTI
€ Te, WO TaKi KOMiCii € TUMYACOBUMUN N HE
YNOBHOBAXeHi yXBajoBaTu pilleHHS LWwoa0
NPUTArHEHHSA MPOKYpPOpiB A0 AucuuniiHap-
HOI BiANOBIAANbHOCTI, BiANOBIAHO A0 HaKasy
[eHepanbHOro npokypopa Big4 17 >XOBTHA
2019 p. N2 233. BoHwu cTBOpIOIOTLCS Nepe-
BaXXHO 4N NMpoBefeHHs aTecTauii NpoKypo-
piB i He PYHKUIOHYIOTb SIK OpraH, asibTepHa-
TmBHUM KAK npokypopiB, WO BUNIMBAE i3
NpUNuCiB BKaszaHoro Hakasy [eHepanbHOro
npokypopa Bia4 17 »oBTHA 2019 p. N° 233.

Peanisauito KaapoBol NOMITUKN B opraHax
npokypaTtypu 3abe3nevyoTb OpraHu npo-
KYPOPCbKOro CaMOBpsAYyBaHHSA, OpraHisa-
UinHMMKM dopMaMm AKOro € BCeyKpaiHCbKa
KOHepeHLUis NpokKypopiB Ta Paga npokypo-
piB YKpaiHu (CT. 66 3akoHy YkpaiHu «[1po
npokypaTtypy»).

OYHKLUiIOHYBaHHA TpeHIHroBOro LUeHTpy
NpoKkypopie YKpaiHM BWU3HAYalTb OLHUM
3 pe3ynbTaTiB pedopMu NpokypaTypu, Bia-
noBsigHO A0 3akoHy YKpaiHu Big 19 nwoToro
2019 p. N? 113-IX «[lpo BHeceHHs 3MiH A0
AesaKNX 3aKoHOoAaBuMX aKTiB YKpaiHW LWono
nepLio4yeproBmx 3axofis i3 pedopmu opra-
HiB npokypaTypu» [8, c. 214; 12]. Tpe-
HIHFOBMMN LEHTP MpPOKYpopiB YKpaiHn p[ie
SIK Oep)XaBHa YyCTaHOBa, a Moro @yHkKuUio-
HasibHe MNpPU3HA4YeHHA 3akpinjeHe 3aKOHOM
YKkpaiHu «[1po npokypatypy»: «niABULLEHHSA
KBanidikauii npoKypopis, OepXKaBHUX
cnyx60BUiB OpraHiB npokypaTtypu Ta nep-
BWMHHA MiAroTOBKA MPOKYpPOpiB — CTaXuc-
TiB OKpYXHMX npokypaTtyp» (4. 1 ct. 80
3akoHy YkpaiHm «[lpo npokypaTtypy»). Ha
HbOr0O He MNOLWMPIETLCA 3aKOHOAABCTBO
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npo Buwy oceiTy. KepiBHUK TpeHiHro-
BOr0 LEHTpPY NpOKypopiB YKpaiHn Ta noro
3aCTYNHUKM MPU3HAYalTbCA Ha nocagy Ta
3Bi/IbHAIOTLCA 3 nocagu eHepanbHUM MNpo-
KypopoM (4. 4. 1, 2 cT. 80 3akoHy YKpaiHu
«[Mpo npokypaTypy»). BignosigHo go n. 14
Cratyty TpeHiHroBOro UueHTpy MpOKypo-
piB YKpaiHn, TpeHiHrOBUN LEHTp 3A4INCHIOE:
1) niaBuweHHa keanidikauii Npokypopis;
2) niarotoBKy 0Ci6, SKi yCRilWHO MpoOnLWAn
npoueaypy nobopy Ha nocagy npoKypopa,
cneuianbHy nNiAroTOBKY KaHAMAaTiB  Ha
nocaay npokypopa, BignoBigHO A0 3aKOHY;
3) niaBuweHHs Keanidikauii aepxaBHUX
Cnyx60BLiB, 30KpeMa 1 OopraHis npokKypa-
TYpW, 3 METOK pO3BUTKY MNpodecinHOi KOM-
MEeTEeHTHOCTI, a TaKOX MpauiBHUKIB iHWKX
opraHis npaBonoOpsAKy, AepXaBHUX opra-
HiB, YCTaHOB, OpraHisauiin He3anexHo Big
dopmn BnacHocti; 4) pobip Ta HaB4YaHHSA
TpeHepiB (BuKnagadie); 5) koopauHauito
AiSNbHOCTI perioHanbHUX BigAineHb; 6) Mix-
HapoaHe cniBpobiTHMUTBO; 7) y4acTb y nia-
rOTOBL,i MPOEKTIB METOAUYHUX peKkoMeHaauii
ANA MPOKYpOpiB 3 MUTaHb, WO BWHUKAKTb
nig 4ac 34iMCHEHHS MPOKYPOPCbKOI Aisinb-
HocTi [13].

BapTo BMAiNuTK Taki NnpobnemMHi NnuTaHHS
npaBoBoro 3abesneyeHHs GYHKLiIOHYBaHHSA
TpeHiHroBOro UEeHTpPYy MPOKYypopiB YKpaiHu.
Hacamnepes AouinbHO BKas3aTu Ha HEBU3Ha-
YEHICTb MopAAKY MpPU3HA4YeHHsS Ta BiAMNOBI-
OANbHOCTI KepiBHMUTBa LleHTpy, 3Baxarwuu,
Wo 3akoHOM YKpaiHu «[lpo npokypaTypy»
nepeabayeHo npaBocyb’ekTHICTb MeHepanb-
HOro MpoKypopa WOAO MNpU3HAYeHHS Ha
nocagy Ta 3BiJIbHEHHA 3 NOCaAM KepiBHUKA
Ta MOro 3acTynHuKiB, NMpoTe BIiACYTHE Bpe-
rystoBaHHA BigNOBIAHMX npoueayp i niacras
iX 30INCHEHHS.

OkpiM TOro, € NUTaHHA LWOAO0 MOpsAAKY
nobopy TpeHepiB, 30KpeMa — BW3HAYEHHS
BMMOr A0 HUX. Tak, CtaTyToM TpeHiHroBoro
LEeHTPY npokypopiB YKpaiHu nepenbaveHo
34iMCHeHHS pfobopy TpeHepiB y nopsaky
Ta Ha yMoOBax, 3aTBEPAXEHUX AMPEKTOPOM
TpeHiHroBOro LUEeHTpYy, 3aly4YeHHs A0 Tpe-
HepCbKOi (BMKNaaaubKoi) AisNbHOCTI NpOKy-
popiB, @ TaKOX BWUK/a[adiB 3aKknagiB BULLOI
OCBiTW, HAyKOBLiB, eKcnepTiB i 30BHILHIX
TpeHepiB Ha niagcTaBi Ta yMoOBax, BM3Haue-
HMX 3akoHoaascTBOM [13]. MMpoTe iMnepa-
TUBHa@ HOpPMA, SiIKa BCTAHOBJIOE BUKITOYHI
NOBHOBAXeHHs AupekTopa TpeHiHroBoro
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LUeHTpy woao Aobopy TpeHepiB, He A03BO-
NISE  3a3HauYUTM NpPO30PICTb BigNOBIAHUX
npoueayp.

[ouinbHO BKasaTuM Ha HeobXigHiCTb yao-
CKOHaNEHHsa pernameHTauii npouenyp 34in-
CHEHHSA TMepBUHHOI MIAFOTOBKW MPOKYpPO-
piB-CTaXWUCTiB. SAKLWO BIAHOCUHKM Yy cdepi
nigBMLLEHHS KBanidikauii npokypopis ype-
rynboBaHo Haka3oMm Odicy [leHepanbHOro
npokypopa (Haka3z Odicy [eHepanbHOro
npokypopa Big 15 4yepsHsa 2021 p. N° 200
«[lpo 3aTtBepaxeHHS [MoN0XeHHA nNpo cuc-
TeMy NigBULWEHHS KBanidikauii NnpoKypopis»
[14]), TO MOpsSiAOK NPOXOAXEHHS MEepBUH-
HOi NiArOTOBKM - HakKa3oM AupekTopa Tpe-
HiHroBoro ueHTpy (MopsaaoK MPOXOAXEHHS
NepBUHHOI NiArOTOBKU Y TPEHIHrOBOMY LeH-
Tpi NpOKypopiB YKpaiHM NMPOKYpOpoOM - CTa-
XWUCTOM OKPYXHOI NpOKypaTtypu, 3aTeep-
OKeHO Hakas3oM JaupekTopa TpeHiHroBoro
LEeHTPY NPOKYpopiB YKpaiHM Big 23 4epBHSA
2023 p. N2 134 [15]). Okpim TOro, BUHMKa-
I0Tb MWUTAHHA CTOCOBHO HeOb6XiAHOCTI Bpe-
rynt0BaHHA €4MHOrNO NiAXoAy A0 Opradisauii
OCBITHbOIO Npouecy.

BupileHHIO BMAINEHUX Ta iHWKUX npo-
6nem AisnbHOCTI TPEHIHroBOro LeHTpy npo-
KypopiB YKpaiHU CrpuUsiTUMe BHECEHHS 3MiH
00 3akoHy YKpaiHu «[lpo npokypaTtypy»
Y YaCTWHI, WO CTOCYETbCSA NOpSAKY NPU3Ha-
YeHHS Ta 3BifIbHEHHA AupekTopa LleHTpy Ta
Mnoro 3acTynHukiB; po3pobneHHs i 3aTBep-
DXXeHHSA Haka3oM Odicy MeHepanbHOro npo-
Kypopa nopsakKy rMepBMHHOI NiAroTOBKM
NPOKYPOPiB-CTAXUCTiB;  (OpMyBaHHA Ta
HOpMaTMBHe 3akpinsieHHa KoHuenuii ocBiT-
HbOI A4ignbHOCTI LleHTpy.

[ouinbHO BKasaTW Ha HasBHI NpobneMHi
NUTaHHS, noB'a3aHi 3 AisnbHicTio Kowicii
3 pobopy KaHAMAATIB ANS BKKOYEHHS A0
KaApoBOro pe3epBy, 3 Orns4y Ha Te, Wo
npaBoBi MiAcTaBn (YHKUIOHYBaHHA 3a3Ha-
yeHoi Komicii ckacoBaHi 24 uepsHs 2025 p.
eHepanbHUM npokypopoM PycrnaHoMm Kpas-
YEHKOM LWIAXOM CKacyBaHHA [lonoxeHHs
npo nopsaok Aobopy KaHAMAATIB AN BKIO-
YEeHHS [0 KagpoBOro pe3epBy Ha 3aMi-
WEeHHA aAMiHiCTpaTMBHMX nocaj B opra-
Hax MNpoKypaTypun YKpaiHu, 3aTBepaXXeHOoro
Haka3zoM Odicy leHepanbHOro npoKypopa
BiA4 14 xoBTHA 2024 p. N° 236 [16]. MNpwu-
3HAYEeHHS MpoKypopa Ha aAMiHICTpaTUBHY
(kepiBHY) nocaay 3A4iMCHIOETbCS [eHepanb-
HMM MPOKYPOPOM, KepiBHMKOM 06/1aCHOI 4n
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OKPYXXHOI NpOKypaTypwu 3anexHo Big piBHSA
nocagn. HwWHI KOHKYpC Ha Taki nocagun He
nposoauTbCa [17].

OpHak BignoBiAHI 3MiHM a0 [lonOXeHHS
npo [lenaptaMeHT KaapoBoi poboTn Ta aep-
XaBHOI cnyx6bu Odicy MeHepanbHOro npo-
Kypopa, 3aTBepAXeHoro HakasoMm Odicy
eHepanbHOro npokypopa BiA 19 uyepBHS
2023 p. N2 168 [2], He 6ynun BHecCeHi.

3rigHo 3 n. 2 Haka3y Odicy eHepanb-
HOro npokypopa Big 14 xoBTHa 2024 p.
N2 236, MeTow ¢OpMyBaHHA KaapoBOro
pe3epBy Ha aAMiHicTpaTMBHY nocagy 6yno
«3abe3neyeHHs ¢axoBoro pobopy Haun-
6inbw npodecinHo niaroTOBAEHUX MNpPOKY-
popiB OpraHiB NpoKypaTypu 3 MEeTOK Crnpu-
AHHA [eHepanbHOMY npokypopy Ta Pagi
NpoKypopie YKpaiHM B peani3auii BU3Ha4ye-
HMX 3aKOHOM MOBHOBAaXeHb LWOAO0 SAKICHOro
N onepaTMBHOrO 3aMilleHHs agMiHicTpaTmuB-
HMX nocaf, a Takox 3abe3nedeHHs peanisa-
Uil rapaHTi NpoOKypopiB LWOAO MPOCYBaHHSA
no cnyx6i» [16].

MNepenbayeHnn HakazoMm Odicy [eHe-
panbHOro npokypopa Big 14 >XOBTHA
2024 p. N9 236 nopsaok OpMyBaHHS
KaZpoOBOro pe3epBy OLUiHIOBABCA K AiEBUN
KpOK A9 MOCTYNOBOro rnepexoay BiA YWH-
HOi Mogeni A0 nMpuU3HayeHHs KepiBHUKIB
NPOKypaTyp Ha KOHKYpCHWMX 3acagax. BiH
CTOCYBaBCA TiNlbKM TUX Mocaj, Ha sKi 34in-
CHIOETbCSA MPU3HAYEHHS 3a noAdaHHaM Paau
NpoOKypopiB  YKpaiHuW. BignoBigHi  3MiHK
A0 3aKkoHy VYKpaiHu «[po npokypaTtypy»
He 6ynn BHeCeHi, a BperynwBaHHSA 34ik-
CHIOBANIOCb TiNlbKM NiA3aKOHHMM HOpMa-
TUBHO-NMPaBOBMM aKTOM - BKa3aHWM Haka-
30M, PU3NK CKaCyBaHHSA saKoro 6yab-sKoi
MUTI [eHepanbHUM npokypopoM 6yB, WO
i ctanocb [17].

BucHoBKW. [lpoBeaeHnit aHania agmi-
HiCTpaTUBHOI npaBocy6’ekTHOCTI cyb’ekTiB
3abe3neyeHHs peanisauii KagpoBoi nosi-
TUKW B oOpraHax npoKypaTtypu [O3BONSE
34IMCHMTM X CcucTemMaTusauito 3a Kpute-
pigMu (pyHKUiOHaNbHOro NpU3HayYeHH4A
i nopsiaky GOpMyBaHHS, BUAINUTM 4YOTUPHU
rpynu cyb’ekTiB:

- KepiBHi — NeHepanbHui npokypop, Odic
MeHepanbHOro npokypopa (woao 3abesne-
YeHHS EAHOCTI NOPAAKY W Npoueayp peanisa-
uii pyHKUIM, NnokNageHUX Ha NpoKypaTypy);

- OCHOBHi ajMiHicTpatnBHi - [enapTa-
MEHT KaApoBOi pob0TK Ta AepXKaBHOI Cyxbum
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Odpicy TleHepanbHoro npokypopa (yHK-
LioHanbHe MpuU3Ha4YeHHs - opradisauis Ta
34iMCHEeHHs KagpoBoi pobotn), Keanidi-
KauinHO-ancuMniHapHa KOMiCis npoKypo-
piB (dyHKUIOHaNbHe NpU3HAYEHHs - 34iN-
CHEHHS AMCUMNNIHAPHOrO MNpPOBAAXEHHS),
leHepanbHa iHcnekuia  (dyHKUiOHaNbHe
npuM3HayeHHs - 3abe3neyeHHs 3aKOHHOCTI
NPOXOAXKEHHS CnyX6u NpoKypopamu, 34iu-
CHEHHS1 @HTUKOPYNUIMHOI A4iSNbHOCTI B opra-
Hax npoKypaTypu), TpPEeHIHrOBUIA LEHTP
NpoKypopiB YKpaiHn (dyHKUiOHanbHe npu-
3HaYeHHs - nigBULWeEeHHS KBanidikauii Ta
nepBMHHa NiAroToBKa), ynpas/iiHHA nepco-
HaJIOM i MiAPO3A4iISIN BHYTPILWHBLOrO KOHTPOJIHO
CneuianioBaHOi aHTUKOPYNUIAHOI MpPOKY-
patypu (dyHKUiOHaNbHe MpU3HaYeHHa -
Kaapose 3abe3sneueHHs CAN);

- CaMOBpsAAHI — OpraHu MpPOKYpOPCbKOro
camoBpsinyBaHHs (Paga npokypopiB YKpaiHu

Ta BCeyKpaiHCbKa KOHdepeHLUis npoKypo-
piB); . . . .

- KoseriasnibHi - KOHKYPCHa KOMicia Ans
npoBeAeHHs KOHKYPCY Ha rnocagy 3acTyn-
HWKa 'eHepanbHOro NPoKypopa — KepiBHUKa
CneuianizoBaHOi aHTUKOPYMLUiNHOI NpoOKypa-
TYpu, Nepworo 3acTyrnHuMKa Ta 3acTynHuka
KepiBHMKa CneuianizoBaHol aHTUKOpYyNUin-
HOI MpOKypaTypu; KOHKYpPCHa KOMicCid Ans
npu3HavyeHHs Ha rnocagu npokypopa Creui-
ani3oBaHOi aHTMKOPYNUINHOI NpoKypaTypw;
KOHKYPCHa KOMiCia i3 npoBeAeHHS BiAKpU-
TOr0 KOHKYpPCY Ha 3aWHATTA aAMiHicTpaTuB-
HMX nocag y CneuianisoBaHi aHTUKOpYyM-
UiNHIM nNpoKypaTypi; KagpoBi KOMiCii Wwoao
NMPOKYpOpiB; KOHKYpCHa KOMiCia AepXaBHOi
CNyx6u; aucumnniHapHi KoMicii 3 po3rnagy
ANCUMNNIHApHUX CNpaB CTOCOBHO JepiXaB-
HUX cnyx6oBuiB Odicy NeHepanbHOro npo-

Kypopa.
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AAMIHICTPATUBHA BIANOBIAANIbHICTb 3A BUMHEHHA AOMALWLWHbBOIO
HACUJIbCTBA CTOCOBHO ABO Y NPUCYTHOCTI ANTUHMN:
TEHAEHUII NPABO3ACTOCTOBHOI NPAKTUKM

KosanboBa OneHa BonoanmupiBHa,
orcid.org/0000-0002-6108-4581

KaHAMAaT IoOPUAMYHMX HayK, AOLEHT, CTapLMA HAaYKOBMI CriBpobiTHUK,
npodecop Kadeapn aaMiHiCTPaTUBHOI AiSNbHOCTI noniuii

OpecbKoro aepXaBHOro yHiBepCUTEeTY BHYTPILLHIX crnpaB

Y crartTi 34iicHeHO aHani3 TeHAEHUIVM npaBo3acTOCOBHOI NPaKTuKu y cepi npuTsirHeHHS A0
aAMIHICTpaTBHOI BiAMoBiAanbHOCTI 0Ci6, SIKIi BYMHSKOTb AOMALUHE HAacu/bCTBO CTOCOBHO abo
y NPUCYTHOCTI AiTen. HaroaoweHo, o [oroBHeHHs1 cTatTti 173-2 Kogekcy YkpaiHm npo agmi-
HICTPaTUBHI rpaBornopyLLeHHS YacTUHOK 2, 3 OAHIEI CTOPOHM, CrIpUS/IO BUPILLEHHIO rpobaemmu
HezgocTaTHbOI Qikcadii 'y npoyecyanbHux AOKYMeHTax rnoTeprniimx Bifl AOMallHbOro Hacu/ibCTBa
4iTen, a 3 iHWOoi — nopoAn/I0 HOBi BUKJIMKMN MPaBo3aCTOCOBHOI NpakTukn. BusBiaeHo pi3Hi cTpa-
Terii ¢ikcayii notepninux Aited y npotokoaax: 1) ¢ikcauis KOXHOI noTepninol ANTUHU, 30Kpema
i ANTUHU-CBIAKA, B OKPEMOMY MPOTOKOI; 2) ¢ikcauis BCix noTepninux 4itevd B 0O4HOMY MPOTOKO-
Ji; 3) @ikcauis notepninoi ANTUHN-CBIAKA B OAHOMY POTOKOJIi 3 MOBHOJIITHLOI OTEPMIION 0CO-
60r0. BcraHoB/1eHO, WO B pa3i ¢ikcayil nosiLencbKnuMuy rnoBHOIITHLOI NOTepnizioi 0cobn Ta KOXHOI
ANTUHN-CBIAKa AOMAaLLIHbOro Hacu/ibCTBa B OKPEMOMY MPOTOKOJI CyAAi MaroTh pi3Hi cTparteril npa-
B03acTocyBaHHs: 1) 06’eqHaHHs cripaB 3a yactuHamu 1 1a 2 cratri 173-2 Kogekcy YKpaiHu npo
aAMIHICTpaTUBHI NpaBoropyLeHHs Ta MPU3HaYEeHHS OHOIro CTArHeHHs (Handacriwe),; 2) po3risis
KOXHOIro rpoToKosly OKpeMo. [ligKpec/ieHo, Lo TAyMadeHHs1 Y4actuHu 2 cratri 173-2 Kogekcy
YKpainn npo agMiHICTpaTuBHI NpaBonopyLLIeHHS pO34ina0 AyMKu ¢axiBuyiB Ha ABi KaTteropii: Ti,
XTO B6ayvae, Lo gaHa HopMa OXOIJIHOE AiTeN — CBIAKIB 4OMAaLIHbOro HaCcu/ibCTBA; Ti, XTO BBaXaloTb
HaBraku, 3aKpuBaroTh MPoBaaXXeHHS y Cripasi Ha nigcrasi BiACyTHICTIO nojii i ckaaay aamiHicTpa-
TUBHOIO npasornopyLieHHs (MyHKT 1 yactuHu 1 cratri 247 Kogekcy YkpaiHn rnpo aaMiHICTpaTuBHI
rpaBornopyLIEHHS). AKLUEHTOBAHO yBary Ha pi3HUX nigxoAax A0 T/IyMadyeHHs TePMiHa <AUTUHa-
CBigoK (o4yeBmaelb)» y KOHTEKCTI ii MpuCyTHOCTI 6e3rnocepeaHbo i 4ac yYMHeHHsS HacubCTBa.
HaronoweHo Ha BaX/IMBOCTi MOCMIEHHS poboTu Loao 360py A0Ka30Boi 6a3un y cripaBax, siKi CTO-
CYIOTbCS 0TEPMINNX Bif AOMALUIHBLOIr0 Hacu/1bCTBAa AITEN, 30KpeMa LU/ISIXOM yYHOPMYBaHHS Nopsa-
Ky rpoBefeHHs ONUTYBAaHHS AITeN i3 BUKOPUCTAHHSM APYXHIX METOAUK 3a BCima BuaamMu rpo-
BafXeHb Ta y 3B’A3Ky 3 Oy/Ab-5KOK (OPMOIO HACUILCTBA 3 MOXJ/IMNBICTIO 3aJ1y4E€HHS MCUXOJIOrIB
i3 PEECTPY rnCUX0I0riB, a TaKox 30060B’93aHHSI NONILENCbKNX 3a71y4aTv 40 Takux Cripas agBoKa-
TiB yepe3 eHTpyu 6e30r11aTHOi BTOPUHHOI NpaBHUYOI 0MOMOru. BU3HayeHo LUISIXu MOKpaLyeHHs
rpaBo3acTOCOBHOI MpaKkTuKn y ceepi aamiHiCTpaTMBHOI BiAMoBiAa/bHOCTI 3@ BYMHEHHS AOMall-
HbOIO0 HacM1bCTBa CTOCOBHO abo y MpUCYTHOCTI ANTUHN.

KnroyoBi cnoBa: [oMallHE Hacw/ibCTBO, aAMIHICTpaTuBHAa BiArnoBiAasbHICTb, MOCTpa)xaa-
J1a ANTHUHa, ANTUHAa-CBIAoK (oyeBuAaeLb) AOMALLIHbOr0 Hacu/ibCTBa, TEHAEHLUIT NpaBo3acToCOBHOI
MpaxkTUKK.

Kovalova Olena. Administrative responsibility for committing domestic
violence against or in the presence of a child: trends in court practice

The article analyses trends in law enforcement practice in the field of bringing to administrative
responsibility persons who commit domestic violence against or in the presence of children. It was
emphasised that the addition of part two to Article 173-2 of the Code of Administrative Offences,
on the one hand, contributed to solving the problem of insufficient recording in procedural
documents of children who are victims of domestic violence, and on the other hand, gave rise to
new challenges in law enforcement practice. Various strategies for recording victimised children
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in protocols have been identified: 1) recording each victimised child, including child witnesses,
in a separate protocol; 2) recording all victimised children in a single protocol; 3) recording
the victimised child witness in the same protocol as the adult victim. It was established that
in cases where the police record an adult victim and each child witness of domestic violence
in a separate protocol, judges have different law enforcement strategies: 1) combining cases
under Part 1 and Part 2 of Article 173-2 of the Code of Administrative Offences and imposing
a single penalty (most often); 2) consideration of each protocol separately. It is emphasised
that the interpretation of Part 2 of Article 173-2 of the Code of Administrative Offences has
divided experts into two categories: those who believe that this provision covers children who
are witnesses of domestic violence; those who believe the opposite and close the proceedings
on the basis of the absence of an event and the elements of an administrative offence (para. 1
of Part 1 of Article 247 of the Code of Administrative Offences). Attention is drawn to different
approaches to interpreting the term "child witness (eyewitness)” in the context of their presence
directly during the commission of violence. The importance of strengthening efforts to collect
evidence in cases involving children who are victims of domestic violence is emphasised, in
particular by standardising the procedure for interviewing children using child-friendly techniques
in all types of proceedings and in connection with any form of violence, with the possibility
of involving psychologists from the Register of Psychologists, as well as the obligation of police
officers to involve lawyers in such cases through free secondary legal aid centers. Ways to
improve law enforcement practices in the area of administrative liability for domestic violence
against or in the presence of a child have been identified.

Key words: domestic violence, administrative liability, child victim, child witness of domestic
violence, trends in law enforcement practice.

Bctyn. [OWTMHCTBO - OAMH i3 Hal-  piter i edeKTUBHOCTI pearyBaHHS Ha HUX
BAX/IMBIWUMX NepiodiB Yy IKUTTI  KOXHOI  3aneXuUTb ManbyTHE He /nuwe KOHKPETHOI
nognHn. Came B uen nepiog ocoba dop-  AUTUHK, @ M cycninbcTBa [1, c. 166].
My€eTbCs, HabyBatounm BCiX HeobXiaHUX 3 YCBIAOMMIEHHSAM TOro, WO PYWHIBHUN
3HaHb, YMiHb i HaBM4yOK. BogHoyac camMe BMIMB Ha CTaHOBJIEHHS OCOBUCTOCTI AUTUHMK
B AWTUHCTBI NoAWMHA € Hambinblw ypas-  34iMCHIOE He nuwe 6e3nocepefHeE  BuUK-
NMBOK  WoAo 6aratbOX MpaBOMOpYLEHb, HEHHA HacunbCTBa WOAO HEl, a M cnocTe-
30KpeMa M WOoAO0 AOMALIHbOMO HaCUAbCTBA.  PEXEHHS HEeW HacunbCTBa MK Hambnmx-
Baxnnee 3aBAaHHS KOXHOI JepXaBW -  4YAMKM AN HEel JI0AbMW — YsieHaMU POAMHM,
3abe3neunTn yMOBWM A1 PO3BUTKY AUTWUHW,  3aKOHOAABELb 3aKpinuMB Yy 3aKOoHi YKpaiHu
OAHIED 3 SAKUX € rapaHTyBaHHsa 6e3nekn  «[po 3anobiraHHs Ta npoTuailo AoMaw-
AiTel, 30KpeMa 3axMUCT iX BiA HACMAbCTBA. HbOMY HACUNbLCTBY» (Aani — 3aKkoH) noso-
OcobnMBOro 3HauyeHHs uUe 3aBAaHHS Haby-  XKEeHHs, WO AWMTMHA, $SKa CTana CBiAKOM
BaE KonuM AuTuHa noTtpebye 3axucty Big  (oyeBuaueM)  AOMAWHBOMO  HACWALCTBA,
oci6, aki mann 6 3abesnevysaTu ii 6narono- € NOCTpa)kaanow Big AOMALHbOrO Hacwuib-
Nnyyysa Ta 3axuwaTtu Big Hebesnek, 3okpema cTtBa [2]. BogHoyac B yMoOBax CTPIMKMUX
UsieHiB  poAuMHW. Hacnigakm AoMaWHbOro  3MiH A0 3aKOHOAABCTBA, 30KpeMa 3yMOBJe-
HACMNbCTBA, YYMHEHOro WOAO0 AUTMHM abo  HMX WMOro rapMOHI3auUi€Eld 3 €BPOMENCbKMMMU
Yy MNPUCYTHOCTI AWTMHW, BNAMBAKOTb SK Ha  CTaHAapTaMM K aganTaui€eld A0 3aKOHOoAaB-
il BMacHMM po3BUTOK, TaK i Ha cycninb- crtBa €sponencbkoro Cotosy (mani - €C),
CTBO, fKe ii OTOYye. YHaAcNigok Hacunab-  HasiBHa noTtpeba y BIACTEXEHHI TeHAeHUin
CTBa B nNoOCTpaxaasnoi 0cobu Hakonuyy-  CyAOBOi NpakTWUKK y cdepi NpoTuaii AomMall-
€TbCA arpecisi, sika Ma€ 3HAWTW CBIA BUXiA. HbOMY HAaCWMAbCTBY 3araaoM i LWoAO AiTen
I autnHa abo cnpsiMoBye arpecito Ha cebe, 30kpema. HanexHe po3cnigyBaHHS KOXHOro
yepe3 WO 3aBaae cobi wkoan (cendxapMm, BUMNaAKy AOMALIHbLOrO HacMNbCTBa Ta MNpu-
cyiuma Towo), abo Bunneckye ii Ha cnab-  TArHEHHSI BMHHWUX OCI6 A0 BiAMOBIAANBHOCTI
Wwnx 3a cebe B 3aknagi OCBiTW, Yy ABOpPi, € CKNAAHMKOM KOMMIEKCHOro nigxoay, Bido-
y couianbHux Mepexax, TObTo BUMHAE  6paxeHoro gk y CTambynbCbKin KOHBeEHUi,
6yniHr, XyniraHCTBO, XXOPCTOKE NOBOAXXEHHS  TaK i B HauiOHasibHOMY 3aKOHOAaBCTBI. Boa-
i3 TBapuHamm Towo. OTXe, BiA4 CBOEYAC- HOYAC HanexHe npaBoBe 3abe3neyeHHs He
HOCTi BWSIBIEHHS BMNaAKiB AOMAWHbLOrO  3aBXAW € rapaHTOM edeKTUBHOro rnpa.o3ac-
HacuNbCTBa LWOAO AiTen abo y NMpUCYTHOCTI  TOCyBaHHS, 0cobaMBO B yMOBaxX MacwTabHMX
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3MiH A0 3aKOHOAABCTBA. Y CyyYacCHWX yMoBax
pPO3BUTKY  HaAUiOHa/IbHOr0  3aKOHOAABCTBA
MOWNPEHNM € TMWUTAHHA, YW peasni3yeTbCH
OKpeMa npaBoBa HOpMa Ha MNpakTuui, Yn He
3a/IMWAETLCA BOHA AeKlapaTUBHOK, 3Baxa-
IOUM Ha MOXNMBI CynepeyHOCTi 3aKOHOAAaB-
CTBa Ta MpPaKTMKW MOro peanisauii, a Takox
HasiBHICTb «TUNOBMX TMOMWIOK» nMig 4ac
CK/afleHHa Ta po3rnagy matepianis crpas
NPO BYUYMHEHHA [AOMALWHbLOrO HACULCTBA.
TOMy BaXX/IMBMM € MNOCTIMHWIA MpoLEeC MOHi-
TOPUHIY TeHAEHUin NpaB0O3acTOCyBaHHA ANs
BMSIBNIEHHS NpobneMHMX acnekTiB i BuUpo-
6neHHs WnaxiB iX NoAosaHHS.

MeToro cTaTTi € BMBYEHHS Ta aHanis
TEeHAEHUIM npaB0O3aCTOCOBHOI  MPaKTUKM
y cdepi nNpuUTArHeHHS A0 aAMiHiCTpaTuB-
HOI BiANOBIAANbHOCTI 0Ci6, AKi BUYMHSAKOTb
AOMaLLHE HACUIbCTBO CTOCOBHO abo y npwu-
CYTHOCTI AiTei, a TaKoX BU3HAYEHHS WNAXiB
il NOKpaLleHHS.

Buknapn OCHOBHOIO martepiany.
TpuBanu 4ac npobnemMow y npaso3ac-
TOCOBHIA npakTuui BBaxanocb Te, WO
y npouecyanbHUX AOKYMEHTax He 3aBXAau
dikcyBanuncb DiTU-CBiAKK (oueBnaui)
AOMalWHbOro HacunbcTBa [3, c¢. 146-147].
3 19 rpyaHs 2024 p. HabynuM YMHHOCTI
3MiHn go Kopekcy YkpaiHn npo aAMiHicTpa-
TUBHI npasonopyweHHa (gani - KYnAI) Ta
iHLWKXX 3aKOHIB YKpaiHu Yy 3B'A3KYy 3 paTtudi-
kauieto KoHeeHUii Pagn €sponu npo 3anobi-
raHHs Hacu/IbCTBY CTOCOBHO XIiHOK i AoMall-
HbOMY HacunbCTBY Ta 60poTbby i3 UMMM
asuwamn [4]. BaxnmBo, wo 6ynnm BHe-
CeHi [OMNOBHEHHA Yy CT. 269 KYnRAI, 3rigHo
3 AKOK SAKWO AOMAlIHE HacunbCTBO 6Yyro
BUMHEHO Y TMNPUCYTHOCTI ManoniTHbOI 4K
HENOBHOMITHLOI 0CcobKu, Taka ocoba TakoxX
BM3HAETLCS MNOTEPNiINM, He3aNexHo Bia
Toro, uuM 6yno i 3aBAaHO LWKOAM TaKUM
NpaBOMNOpPYyLUEHHAM, i HA HEl MOLMPIOTLCA
npaea nOTepnisioro, OKpPiM MNpaBa Ha KOM-
neHcyBaHHs ManHOBOI wkoan. Le HoBo-
BBEAEHHS YCYHYJI0O AMCKYCii CTOCOBHO Tep-
MIHONOMYHMX po36iXKHOCTEN LWOAO MOHSATb
«rocTpaxgana AuUTUHa»,  3aKpinaeHoro
B 3aKkoHi YkpaiHu «[llpo 3anobiraHHsa Ta
npoTunaito AOMaLLUHbOMY HaCUNbCTBY»,
i «noTtepninun», gakmum onepye KYnATl,
Y KOHTEKCTi BW3HAHHA AUTUHKU, dKa cTana
cBigkoM (oyeBMaLEM) AOMALIHbOMO Hacu/b-
cTBa, noTtepninoto ocoboto 3rigHO 3 nono-
XeHHamMu KYnATT.
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TakoX OAHWM i3 CYTTEBUX HOBOBBEAEHb
€ AonoBHeHHS cT. 173-2 KYRAI 4. 2, ska
nepeabayae HacTaHHSA BiAMNOBIAANBbHOCTI 3a
BUMHEHHS AisiHHSA, nepeabadeHoro 4. 1 uiei
CTaTTi, CKOEHE CTOCOBHO MAanoJiTHLOI YW
HenoBHONITHLOI ocobu [5]. Lle, 3 ogHoro
60Ky, cnpusno BupiweHHO npobnemu
HeHanexHoi dikcauii y npouecyanbHUX
AOKYMEHTax rMoTepninMx Bi4 AOMALWHbLOrO
HaCUNbCTBA AiTeN, a 3 iHWOro — Nopoanno
HOBi BMKJIMKW NPaBo3aCTOCOBHOI NPaKTUKMW.

HuHi cepen cTpaTterin dikcauii noniuen-
CbKMMW MOTepninnx Aiten y npoToKonax
iCHYIOTb ABa NMPOTUNEXHI nigxoau:

1) dikcauis KOXHOI noTepninoi AUTWUHMU,
30KpeMa W AUTUHU-CBIAKA, B OKpeEMOMY
NPOTOKONi, WO He 3aBXAu TMO3UTUBHO
CNpUMAETbCa cyaasamu. Tak, Hanpuknag,
y cnpasi N° 730/1660/24 cyn KOHcCTaTy-
BaB: <«Yy JaHiM cuTyauii obctaBuHM nogii
HEe BWMaraan CcKNagaHHSa MonilencbKUMn
CTOCOBHO KpWBAHMKA LWICTbOX MPOTOKONIB
npo aAaMmiHicTpaTMBHE MpaBOMNOpPYLIEHHS,
a Taki Aii npauiBHUKIB noniuii cyn po3uUiHIOE
AK WTy4YyHe 36inblUeHHS MNOKa3HUKIB CBOEI
poboTtn» [6];

2) ikcauia  BCiX  noTepninux  Aiten
B OAHOMY nNpOTOKOMi. HenooAMHOKMMMU
€ BUMNaAKM 3a3HaYeHHS B O4HOMY MpPOTOKONI
AeKiNnbKOX noTepninnx Aiten, nepeBa)KHo
ABOX, TpbOX, MpOTe TpanngaTbCA MNpOTOo-
KON, B SKMX 3adikcoBaHO N'ATbOX AiTewn
(Hanpuknaa, cnpasu N2 N° 314/123/25,
513/1619/24, 527/1197/25);

3) dikcauis noTepninoi  AMTUHU-CBIAKA
B OAHOMY MPOTOKOJI 3 MOBHOMITHBLOI MoTep-
ninoto ocobot (Hanpuknag, cnpasm N2 NO
730/1652/24, 529/1101/25, 452/4703/25,
947/43504/25, 727/15666/25).

Y pasi ¢ikcauii noniuencbKMMmM NOBHONIT-
HbOI MOTepninoi 0Ccobn Ta KOXHOI AUTUHU-
CBiAKa AOMallHbOro HacubCTBa B OKpe-
MOMY MPOTOKONI CyAahi MatoTb pi3Hi cTpaTerii
NpaB03acTOCYBAHHA:

- 06’egHaHHA cnpaB 3a 4. 4. 1 Ta 2
cT. 173-2 KYnAIl Ta npu3HayeHHs O4HOro
CTArHeHHs  (HanvacTiwe). 3aebinbworo
TakuU Nigxia BUKOPUCTOBYETbCS TOAI, KOIu
BCi NpOTUNpaBHi AiAHHSA BYMHEHI B OAWH
AeHb, NpoTe WoA0 pi3HUX NOTepnianx ocib,
30KpeMa 1 y dikcauii B OKpeMmx NpoToKoaax
KOXHOI AUTUHU, NPUCYTHBLOI Nig Yac AisHHS.
BoaHo4yac y CyaoBii npakTuuUi TpannsaTbes
BUNaakn ob6’€eAHaHHsA B OAHE MpPOBaZXEHHS
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Cnpas 3a AidHHA, CKOEHI B pi3Hi patn. Tak,
npueepTaE yBary cnpasa N2 205/16980/24,
Ae ob6’eanHani 13 cnpas Wwoao Noain, ki Bia-
6yBanncb B Ppi3Hi AaTW, NUTAHHSA CUCTEMa-
TUYHOCTI He BMBYANOCb, @ $K CTArCHEHHSA
npu3HadeHo wTpad y po3mMipi 340 rpH [7];

- po3rnag npoTtokonie okpeMmo. [lepe-
BAXHO B LUMX BMMNagkax cyauM OKpPeMO poO3-
rnagany KoXeH i3 MpOTOKONiB, 3akpuBaau
NpoBagXXeHHs 3a oAHMM abo Aaekinbkoma
NpoTOKOIaMK, NpoTe NpUTAryesanu 4o Bigno-
BiJasbHOCTI 3@ iHWKWMK. Hanpuknag, y cnpasi
Ne 161/6987/25 [8] cya 3akpusB nposa-
[XKEeHHSA 3a TpbOMa MPOTOKOSIaMWU, B SAKUX
6yno 3adikcoBaHO NPUCYTHICTb AiTeR nig yac
YUYMHEHHSA AOMallHbOr0 HacCW/bLCTBa, MpoTe
MPUTArHYB KpMBAHWKA A0 BiANOBiAaNbHOCTI
3@ BUMHEHHS AOMALHbOro HAaCcMbLCTBA LWOoA0
NOBHONITHLOI MNOTepninoi. HasBHa TeHAeH-
Lis 3akpuTTa Ha nigcrtasi n. 8 u. 1 cT. 247
KYnAMN cnpaB 3a 4. 2 abo 4. 3 cT. 173-2
KYRAIM y pasi BYMHEHHA [AOMAWHbOro
HaCUNbCTBa Y MPUCYTHOCTI AUTUHW, AKLWO
cnpasa Npo BYMHEHHS AOMALUIHbOr0 Hacwusb-
CTBa CTOCOBHO MOBHOMITHLOI 0cobu, cBia-
KOM SIKOro ctana AUTWHAa, yxe byna po3rns-
HyTa CyAoM paHiwe (Hanpuknag, cnpasu N°
N? 148/134/25, 522/4137/25, 626/567/25,
674/1736/24, 746/80/25). AKwWwo AuTUHA He
BigobpaxeHa y cnpasi WOAO MOBHOMITHLOI
ocobu gk noTepnina, BOHa B3arasi He BU3Ha-
ETbCHA TAKOI0.

AHaniz €OUMHOro  AepXaBHOro  pee-
CTpy CyAOBMX pilleHb CBiguuTb, WO TNy-
MayeHHsa 4. 2 cT. 173-2 KYnAIll HUWHi po3-
Ainnno aymkm daxiBuiB Ha ABi KaTeropii:
TNX, XT0 Bb6ayae, WO AaHa HOpPMa OXOMJIOE
AiTen - CBIiAKiB [AOMalWIHbOro0 HaCUNbLCTBA;
TUX, XTO BBAXA€E HaBMaKW, 3aKpuWBaE npo-
BaJ)KEHHS y cnpaBi Ha MiAcTaBsi BiACYTHICTIO
noaii i cknagy agMiHiCTpaTUMBHOMO Npasomno-
pyweHHsa (n. 1 4. 1 ct. 247 KYnAM). Bink-
WIiCTb TakuxX piWeHb MoB'A3aHa 3 TaKow
NO3ULIEID: AKLWO AOMAaLLIHE HACUILCTBO BYMU-
HEHO J/iMWe Yy NPUCYTHOCTI AUTUHW, a He
CTOCOBHO Hei, TO ANTUHA BU3HAETbLCSA NoTep-
nifow, NoniuemcbKnM He NoTpibHO cknaaaTm
OKpPEeMWIA NpPOTOKON 3a 4. 2, a Tpeba 3a3Ha-
YUTW TaKy AUTUHY SAK noTepniay B 4. 1 CT.
173-2 pa3oM i3 NOBHOMITHbOW 0coboto.
MNMowmnpeHnMn B pi3HMUX perioHax € Taki crTasni
popMyntOBaHHS:

1) 9KWo  nNpaBOMOpPYLUEHHS
6e3nocepeAHbO  CTOCOBHO

BUYMHEHO

HE ANTUHN,
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a TiNbKM B il NPUCYTHOCTI, TO UA AUTUHA
BM3HAETbCA MOTepninow, Yy npauiBHu-
KiB noniuii He Mae HeobxigHOCTi ckna-
AaTU OKPEMWIK MNPOTOKON, OCKINIbKN XKOA-
HUX AiA WoA0 AUTUHWU BYUYMHEHO He 6yrno.
OTXe, Y4YMHEHHA AOMalHbLOroO MCUMXO0S0-
rYHOro HacuabCTBa Yy MPUCYTHOCTI Mano-
NiITHBOI AWTUHM He MOXe CBiguMTu npo
HasIBHICTb Yy Aiax ocobu cknaay aaMmiHicTpa-
TUBHOIMO  MpaBoOMoOpyLleHHs, nepeabave-
HOro 4. 2 cT. 173-2 KYnAll (Hanpuknag,
cnpasm N2 N? 127/13365/25, 150/326/25,
212/432/25, 726/1158/25, 583/1575/25);

2) CKOEHHSA AOMALLHbOrO MCUXOONIYHOro
HaCUNbCTBa Y MNPUCYTHOCTI HEMOBHOMITHLOI
OUTUHU He MOoXe CBiAYMTM NpO HasABHICTb
CKNagy Le o4HOro agMiHicTpaTuBHOro rpa-
BonopylweHHs. B Ykpaini gie npuHumn “non
bis in idem”, akun 3akpinneHo B 4. 1 cT. 61
KoHcTuTyuii YKpaiHn: «HixTo He mMoxe 6yTn
ABiYi NpPUTArHEHWM [0 HPUAMYHOI  Bia-
noBiAaNbHOCTIi OAHOrO BMAY 3a Te caMme
npaBonopyweHHs» (Hanpuknag, Ccnpasu
Ne N° 735/70/25, 735/71/25, 450/751/25,
285/348/25, 953/1927/25);

3) NpOTOKON MNpO aAMiHiCTpaTMBHE npa-
BOMOPYLWEHHA He MIiCTUTb B OMWUCI CYTi
BYMHEHOIO aAIMiHICTPATMBHOIO npaso-
NOpYyLIEHHA i caMe CTOCOBHO AUTUHM,
AK ue nepeabayeHo ANCNO3MLIED
y. 2 c1. 173-2 KYnAMN, To6Tt0 4Ki Aii cTo-
COBHO AUTUHW B6YyNM HUM BUMHEHI, yHacni-
AOK 4yoro 6yno 3aBaaHO wWKoAW i3nYHOMY

abo ncuxiyHOMy 340pOB'0  UIEI  AUTUHMU
(Hanpuknaa, cnpasu N2 N° 167/439/25,
185/3862/25, 213/17/25, 296/1212/25,
750/3556/25).

Y UbOMY KOHTEKCTi pa3toye Bigpi3HAETLCS
AyMKa cyaiB y cnpaBax N¢ 161/5949/25
Ta N° 161/5886/25, ne 6abycto Ta 6aTtbka
ManoniTHbOI AUTUHM 6yNno nNpuUTArHeHo A0
BiAMNOBIAANbHOCTI, OCKIIbKN  «MasioNiTHIN
3a3HaB [AOMALWHbLOrO HacuibcTBa y opMi
NCUXONOrYHOro HacunbcTBa, 60 6yB npu-
CYTHIM npwu cBapui cBoei 6abyci Ta 6aTbka,
WO 3aBAano OCTaHHbOMY TpaBM MCUXOJ0-
rivHoro xapaktepy» [9; 10]. MpoBaaXeHHS
X 3@ QAisHHA, Y4uHeHi 6aTbKOM AUTUHMK
CTOCOBHO Moro Tewi n 6abycewo AUTUHU
CTOCOBHO ii 3T 6ynn 3akpuTi y 3B's3KYy
3 BIACYTHICTIO [JoKasiB wWkoau. Y crpasi
N2 294/1905/24 cyn ypaxysaB, WO rpa-
BOMOpPYyLIEHHA MaJjio Micye y MpucyTHOCTI
HeroBHONITHIX AiTe€M, L0, M03a PO3YMHUM
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CYMHIBOM, MOI/10 CIIPUYUHUTY LLIKOAY iX rcu-
xosioriyHomy 340poB’to [11].

be3yMOBHO, AWTMHA, $Ka CTana CBia-
KOM (ouyeBMAueM) AOMaWHbLOrO0 HacCwib-
CTBa, 3a3HAE WKOAM MCUXIYHOMY 340pOB'I0.
BogHouac ybayaeTbcs, WO OAHIEW i3 npu-
UMH TaKoi pi3HMUi B nigxodax npaB03acTo-
CyBaHHS CTasno (OpMY/OBaHHA HOPMKU U,
2 ct. 173-2 KYRAIl yepe3 npusMy cnosa
«CTOCOBHO». Tak, y cnpasi N? 456/1367/25
3a3HavaceTbcsa: «Cyg yBaxae€, WO MOHATTSH
«y TPUCYTHOCTI ManosliTHIX AiTen» | <«Bij-
HOCHO Ma’sio/NiTHIX AiTen» HE MOXHa OTOTOX-
HoBaTu» [12].

Ockinbkn B HauioHanNbHOMY 3aKOHO-
0ABCTBI  BIACYTHE BM3HAYEHHA MOHATTA
«ANTUHa-CBIAOK>», MpaB03aCTOCOBHa npak-
TUKa CBiAYNTb NPO pi3Hi Nigxoam A0 OUiHI0-
BaHHA TOro, UM € AWTMHA 3@ BU3HAUYEHUX
yMOB cBigKOM (o4yeBuaueM) AOMALUIHbOrO
HacunbCTBa. Tak, AeskKi cyadi BBaxatoTb,
WO SKWO AWTMHA 3Haxoaunacb B iHLWIN
KiMmHaTi abo cnana, BOHa He € CBiAKOM
(oyeBnaueM) OOMalWHLOrO  HacWIbCTBA
(Hanpuknag, cnpasn N2 N2 149/124/25,
296/126/25, 405/1701/25, 506/145/25,
728/254/25). Y paHOMy KOHTEKCTi BapTo
3BEPHYTUCb A0 MOSACHKBANbLHOI  Aono-
Biai Ao cT. 26 CrambynbCbKOi KOHBEHL,
Ae BUMKOPUCTOBYETbCA LWMPOKUIM nigxia Ao
TNYMAUYEHHSA NOHATTA  «AUTUHA-CBILOK>».
30KpemMa HarofoweHo, WO BOHO CTOCY-
€TbCSA He nuwe TuUX Aiten, ki 6ynm npu-
CYTHi MiA 4Yac HacMNbCTBA Ta CTajln aKTUB-
HMMKW CBiAKamMu TOro, wo Biabysanocsa, ane
M TUX, XTO YyB 30MKM 1 IHWWUI WYM 3i CBOEI
CXOBaHKkK, abo TUX, XTO CTaB 3apy4YHUKOM
AOBroCTPOKOBMX HACNiAKiB TAaKOro HaCwuJib-
ctBa [13, c. 114]. HaBiTb KON AUTUHA He
byna 6e3nocepeaHbO0 NPUCYTHLOK Nig 4vac
AOMaLHbOro HaCUNbLCTBA, ane 4dyna KpuKu
UM iHWIi 3BYKM HACWNbCTBA, Ue TpaBMYE Ii.
CnpaBgi, HaBiTb ANs HEMOBAAT Len A0CBIA
MOXe 6yTW TpaBMaTWYHWM, OCKi/IbKU BOHMU
YyTAMBI A0 HanpyXeHoi aTmMocdepu 1 emMo-
uiMHoro crtaHy 6aTtbkiB abo oci6, wo ix
3aMiHoTb. HaBiTb 6€3 34aTHOCTI po3yMiTh
noaii HeMoBNgaTa MOXYTb BiguyBaTU CTpec
abo TpuBory, Konn 6nu3bKi NepexuBarTb
HacunbCcTBO abo Moro Hacnigku. Moroaxye-
MOCb, WO AN yHidikauii NpaBo3acTOCOBHOI
NPaKTUKW OOUISIbHO 3aKPIiNUTU BU3HAYEHHS
NOHATTA «AUTUHA-CBIAOK» Ha HOPMATUBHO-
npaBoOBOMY PpiBHi, cdopMmynoBatn Knoro
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3 BMKOPUCTAHHAM LWKMpOKOro nigxoay [3,
c. 147-148].
3akoHoAdaBeUub  He
nocTpaxzanow Big aKoi came dopmu
AOMALWHbOr0 HAaCUNbCTBA € AUTUHA, SKa
ctana ceigkom (oyeBMAaLEM) AOMaLIHbLOMO
HacunbCTBa. Y NMPOTOKOMI NMpo aAMiHicTpa-
TUBHE MnpaBonopyweHHs 060B'A3KOBO Mae€
6yTM po3KpuTa CyTb NpPaBOMNOpPYLUEHHS,
To6TO Mae 6yTu 3a3HayeHa, cepepn iHWOoro,
¢dopMa [AoMaWHbLOrO HacunbCcTBa. Boue-
BWAb, Taka AWTWHA € NOCTpaxAaanow Big
AOMAlLIHbLOrO0 HAaCUNbCTBA MCUXOJOriYHOI
dopmn. OgHak gaHa ¢dopma AOMALIHLOrO
HacunbCTBa noTpebye AoBeAeHHA Hacnia-
KiB, SIKi HacTtanuM 4yepe3 CKOEHHHA AoMall-
HbOr0O HacCWMAbCTBA, A0 SKUX Hanexatb:
nobotoBaHHSA 3a cBOl 6e3neky um 6Hes-
neky TpeTiX ocCib, CNpUYMHEHHS eMOLiNHOI
HEBMNEBHEHOCTI, HEe3A4aTHOCTI 3axXWUCTUTH
cebe abo 3aBAaHHA LWKOAM TMCUXIYHOMY
3400poB’t0 ocobu. 3po3ymino, wWwWo noni-
LEeNCbKi He MOXYTb CaMOCTIMHO BW3Ha-
UNTW HAABHICTb UYMW BIACYTHICTb 3a3Hade-
HUX Hacniakis ang ocobu, y Takmx ymoBax
HeobXiAHUM € BWMCHOBOK ncuxosnora abo
MeANYHOro rnpaudiBHuka. be3 gosefeHOCTI
HaCTaHHSA OAHOrO i3 3a3Ha4YeHnX Hacnigkis
OPUANYHNIA CKNah AOMalHbOr0 HacCuib-
cTBa BiACYTHIN. OTXe, oAHMM 3i wnaxie
NOKpalleHHA rnpaB03acTOCOBHOI MPaKTUKMK
y cdepi NpuUTArHeHHs A0 aAMiHiCTpaTus-
HOi BiAMNOBiIAANbHOCTI 0Ci6, SKi BYUYMHSA-
I0Tb [AOMALWHE HaCUAbCTBO CTOCOBHO abo
Yy NPUCYTHOCTI AiTeiRn, € nocuneHHs poboTum
wono 36opy Aokaszosoi 6a3n. Y uboMy
KOHTEKCTi Ba>X/IMBUM € HOpMaTUBHE 3aKpi-
NJeHHS MOWWPEHHS BWUKOPUCTAHHA ONu-
TyBaHHS AiTen Ha 6asi ueHTpiB 3axucrty
ANTUHKM 3a Mopennt «bapHaxyc» [14]
ab0 3 BUKOPUCTAHHSAM MeTOAMKWN «3eneHa
KiMmHaTa» [15], 3anyyeHHs ncuxonoris
i3 Peectpy ncuxonorie [16], SKMK NOKWM
WO BWKOPUCTOBYETLCA B MiNIOTHOMY MpoO-
EKTI W TiNbKM B paMKax KpUMiHaNbHUX
npoBagXeHb, @ TaKOX po3pobrieHHs uiT-
KOro MexaHi3My 3any4deHHss 6e30nnaTHOro
aABoKaTa ANa 3axWUCTy MpaB AUTWUHWU, siKa
nocTpaxgana BiA AOMaWHbLOro Hacuib-
CTBa, WO nepeabavyeHO Ha piBHi 3aKOHO-
AaBumx akTiB [17; 18], npoTe He y4acTto
BMKOPUCTOBYETbCA Ha npakTuui. 3any-
YeHHS nNcuMxonora m aaBokaTa A0 NpoBa-
AXEeHb 3@ y4yacTi AMTUHKU, sKa MNOCTpax-

BU3HA4YnB TE,
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jana Bi4  AOMAWHbLOrO  HacWIbCTBA,
cnpuatume, cepeg  iHWOro , AONOMO3i
noniuenMcbknMMm wono 36opy pokasis. Boa-
HOYac pe3ynbTaTh [OC/iIAXKEHb CBigvaTb,
wo 55,9% noniuencbknUx He 3any4varTb
aABoKaTa ToAi, KOMW AWUTUHA € NOCTpax-
Janow BiA AOMAalWHbLOro HacwunbcTBa [19,
C. 162-163]. Y paHOMYy KOHTEKCTi Bax-
nneBo 3abe3neuntn o060B’I3KOBE  3BEp-
HEHHS MONILEeNCbKUX i3 3anMTOM A0 LeH-
TpiB 6e30nnaTHOi BTOPWHHOI MpPaBHUYOI
AonoMorn Ans  npusHadeHHs ajBokaTa
OWTWHI, AKa 3a3Hana abo cTtana CBiAKOM
(ouyeBngueM) AOMALWHLOI0 HAaCUbCTBA.

OgHuM i3 HOBOBBeAeHb 3aKOHOAABCTBA
€ TaKOX BKJ/OYeHHSA cT. 173-2 KYnAI go
nepeniky craten, 3a SKMMM 0COBYy HeMOoXx-
JINBO 3BINbHUTW BiO, aAMIHICTPATUBHOI BiA-
NnoBiganbHOCTI Y 3B’'A3KY 3 Masio3HaYHICTIO
(4. 2 ct. 22 KYnAI). BogHoyac npaBo3ac-
TOCOBHA MpaKTUKa AEMOHCTPYE, WO OKpeMi
cyaum MnpoAoOBXYHOTb 3BiNIbHATM Big BiAno-
BilaNbHOCTI 0Ci6, €Ki BUYMHMAN AOMALLHE
HAaCMNbCTBO CTOCOBHO abo y npucyT-
HOCTi AWTMHM (Hanpuknag, cnpasm N2 N
524/268/25, 170/110/25, 132/607/25).
BuxoanTtb Tak, wWwo 6aTbKn MOMUPUNUCH,
abo, MOX/MBO, OAWH i3 HUX 3MYCUB iHLIOrO
B Cydi 3a3HauyuTu, WO MNPETEH3IN He Mag,
a AYMKYy JAiTer, Ha o4yax SKUX OfHa Han-
pigHilWa nAWMHA CKoifla HacuNbCTBO LWOAO
iHWOi 6nM3bKoi 0Cobu, HIXTO He cnuTas.
OTxe, BaXXMBO BXWUTW 3axoaiB Ans niasu-
LeHHS piBHA 06i3HAHOCTI CyadiB WOAO 3MiH
[0 3aKOHOAABCTBA Ta BAXMBOCTI Bpaxy-
BaHHSA AYMKM AWTUHU Nig 4ac yxXBasieHHS
pilleHHA y cripasi.

BucHoBkKM. BuBYeHHS | npoBeaeHun
aHarni3 NpaB0O3aCTOCOBHOI NpaKTUKK y cdepi
NPUTArHEHHA A0 AaAMIHICTpaTUBHOI BigMNo-
BilaNbHOCTI 0Ci6, SKi BYMHATbL AOMALLHE
HACMNbCTBO CTOCOBHO abo Yy MpPUCYTHOCTI
AiTen, NO03BONSE BUOKPEMUTU TakKi TeHAEH-
uii: 1) cnoctepiraeTbCa 3Ha4yHa KiNbKiCTb
o6’egHaHHA cnpaB B OAHEe MpPOBaAXEHHS
3  noAanbWwuM  MPU3HAYEHHSAM  OAHOro
CTArHEHHSs; 2) no3uuii cyaais WoAO0 OXO-
nneHHs 4. 2 c1. 173-2 KYnAll Bunaakis
CKOEHHA [AOMalHbOro HacunbCTBa Yy Mpwu-
CYTHOCTi OWTUHM KapAWHANbLHO PIi3HATLCS:
3Ha4yHa KiNbKiCTb CyadiB  AOTPUMYHOTLCSA
nosuuii, wo 4. 2 cr. 173-2 KYnAIll He oxo-
NE BUNAAKN, KON AOMALIHE HACUbLCTBO
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BUMHEHO He CTOCOBHO AUTUHW, a TiNbKK
B il npucyTHocTi; 3) 6inbWwicTb noniyen-
CbKUX i CyAiB NPaKTUKYHTb NiaXid OKpeMoi
CNpaBu LWOAO0 KOXHOI ANTUHW, TOoAi SIK Tpa-
NISTLCA BUNAAKKM, KONMU AeKinbka notep-
ninux AiteM BNMCAHO B OAMH NPOTOKON;
4) cnocTepiraloTbCsa pi3Hi nigxoauM Ao Tny-
MayeHHs TepMiHa <«AWTUMHA-CBIAOK (04YeBu-
Aeub)» y KOHTEKCTI i npucyTHocCTi 6e3noce-
peaHbO Mif Yyac YYMHEHHS HacubCTBa.
Cepen wnaxiB nokpalweHHA npaBo3ac-
TOCOBHOI MPaKTUKW MOXHa BWOKPEMUTHU
Taki: 1) 3aKkpinMTUM BU3HAYEHHS MOHATTA
«OUTUHA-CBIAOK» HAa HOPMAaTUMBHO-MNPABO-
BOMY PpiBHi, cdopMyntoBaTM MOro 3 BUKO-
PUCT@HHSM LUMPOKOro NiaAXo4y, KU BKJIHO-
Yyae K aiTen, aki 6e3nocepeaHbo 6aumnm
abo 4yynu aKkT HacunbCTBa, TaK i AiTen, sKi
Mornn 6aynTtn / 4yTW MOro, a TakoxXx AiTen,
AKi cTann cBigKaMmM HacnigkiB HacWIbCTBA,
AKi MOXYTb HeraTMBHO BMJIMHYTU Ha iXHin
NCUXiYHMIA CTaH; 2) po3pobuTn Ta 3aTBep-
ANTU  HOPMaTMBHO-MPABOBUMN  aKT, SKUM
3aKpinuTM nopsAoK MNpPOBEeAEHHS OMNUTY-
BaHHS [AiTen i3 BUMKOPUCTAHHAM APYXHiX
MeTOAMK 3a BCiMa BMAaMu MNpoBaiXeHb Ta
y 3B'A3Ky 3 6yab-siKo (OpPMOK Hacwuiib-
CTBa, 3 MOXJIMBICTIO 3aJlyYeHHS MCUXO0J10-
ris i3 Peectpy ncmxonoris; 3) nepenbaunTu
060B’sI3KOBE 3BEpPHEHHS MONILEeNCbKUX i3
3anuMToM A0 UeHTpiB 6e3o0nnaTHOi BTOPWH-
HOi MpaBHMYOI AOMOMOrK ANs NpU3HAYEeHHS
agaBokaTta AMTUHI, fKa 3a3Hana abo crana
ceBigkom (oyeBmaLeEM) AOMALIHbOrO Hacwusb-
cTBa; 4) YXUTW 3axodiB ANnsa nNiaABULLEHHS
piBHA 06i3HaHOCTI CyaaiB WoAO 3MiH A0
3aKoHOAaBCTBa, 30KpeMa 3abopoHU 3Bifb-
HEeHHS 0cCib6, WoA0 SAKMX CKNaAeHo npo-
Tokonn 3a cT. 173-2 KYnAll, Big signo-
BilaNbHOCTI Yy 3B’A3KYy 3 Maslo3HaYHICTIO;
5) yxuTtn 3axoaiB ansa yHidikauii nigxoais
A0 npaBo3acTocyBaHHA cT. 173-2 KYnAll
y Bunaakax, KoM AUTUHA CcTana CBiAKOM

(oueBngueM) AOMAWHbLOrO  HaCWIbCTBA;
6) nocunnTM NiAroToBKY  MNOJiLENCbKUX
3 nuTaHb ocobnueocTen  Keanidikauii

AOMaLHbOro0 HaCUNbCTBA CTOCOBHO M Y Npu-
CYTHOCTI AiTei, a TakoX CKIaAeHHS NpoTo-
Konis 3a cT. 173-2 KYnATrl, 36opy A0Ka30BOi
6a3n y cnpasax 3a cT. 173-2 KYnAIll, Bax-
NMBOCTI BidibpaHHA MNOSICHEHb Yy NoTepninoi
AWTUHUM, 30KPeMa i SAKLWO MpaBoOMnopyLUEeHHS
BYMHEHE B I MPUCYTHOCTI.
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HaBuanbHO-HayKOBOIro iHCTUTYTY MpaBa i couiarbHUX TEXHOMOTIN
HauioHanbHOro yHiBepcuteTy «4YepHirieCbka noniTexHika»

CraTra npucBsiHeHa KOMIM/IEKCHOMY aHasi3y KOHCTUTYUIiVIHO-NpaBoBuX 3aca/ peanizauii npasa
Ha MWPHI 3i6paHHsI B YKpaiHi B yMOBax BOEHHOIO CTaHy Ta MowyKy 6anaHCy MiX BUMoOramu Halji-
OHa/lbHOI 6e3reku Ta 36epexeHHIM PyHAaMEHTalbHUX CB0604 Yy AEMOKPATUYHOMY CyCrisibCTBI.
Y pob0Ti OKpec/1eHo K0YOBI pU3NKN, O CYrpOBOXKYIOThb 34iIMCHEHHS CBOBOAMN MUPHUX 3i6paHb
y repiog nigBULLEHUX 3arpo3, 30Kpema TeHAEHUito A0 (aKTUYHOro 3MIlEHHS Bif MpPOBEAEHHS
MWUPHUX 3i6paHb Ha nigcTaBi MOBIAOMIEHHS 40 PO3LINPEHHS ANCKPELi opraHiB Bnaau 1oA0 3abo-
POHM MacoBuX 3axo4iB i MOCUIEHHS MPaBoBOi HEBU3HAYEHOCTI 4J15 OpraHi3aTtopiB i y4acHuKIB. Ha
nigcrasi aHanizy KOHCTUTYLUIVIHUX MOJI0XKeHb, crieyiajlbHoro 3aKOHOAaBCTBa npo rMpaBoBUil PeXuM
BOEHHOI0 CTaHy Ta rpakTUKW 3acToCyBaHHs 0OMEXYBaslbHUX PilleHb BiliCbKOBUX aAMiHICTpaLiv
YCTaHOBJIEHO (bparMeHTapHICTb HaLiOHa/IbHOro peryaBaHHS cBob6oan MUpHUX 3ibpaHb | BigcyT-
HICTb crieyiasibHOro 3aKoHy, sSiknii 6U KOMI/IEKCHO BM3Ha4yaB rpoueaypy, Kputepii Ta Hacaigku
06MeEXEHHS UbOro rnpasa, BK/IIOYHO 3 MexaHiaMamu CyJ0BOro KOHTPOJIHO.

O6rpyHTOBaHO AOUI/IbHICTb 3aKOHOAABYOro 3akpirsieHHsi npe3yMryii MUPHOro XxapaxkTepy
3i6paHHs1 Ta BrIpOBaAXEHHS YiTKUX airopmuTMiB OLIHIOBaHHS A0MYyCTUMOCTIi 0OMEXEHb 3a KpUTe-
pisiMU 3aKOHHOCTI, IEFITUMHOI METU, HEOOXIAHOCTI ¥ NporopLifHOCTI. BogHOYaC Haros0LWeHO, Lo
epeKkTuBHa mMogeslb pearyBaHHs mae riepegbadatv He aviie 3ab0poHu, a i yrnpasriHHS pu3nka-
MU: PIOPUTETOM MOBUHHI CTaTV aslbTEPHATUBHI PilLEHHS (BU3HaYeHHs 6e3ne4yHux ioKauin, BcTa-
HOBJIEHHSI YMOB TPOBEAEHHS), 3AaTHi 3abe3neuyntn peasidadito ceoboan 3ibpaHb 6€3 CTBOPEHHS
HeBurnpasAaHnx 3arpos.

OcobmBy yBary npuaizieHo y3roXXeHHI HalioHaabHUX MigXo4iB i3 MiXXKHapoAHUMU CTaHaapTa-
MW Ta pakTUKOK EBPONENCLKOro Cyay 3 rnpas JI0ANHU LLOAO NO3UTUBHMUX 3000B’S3aHb AepKaBu
y coepi cBob60aAN 3i6paHb HaBITb Y KPM30BUX CUTYyaLisiX. Y nigCcyMKy 06rpyHTOBaHO MepLLIOYEProBYy
notpeby HopMaTMBHOIO yTOYHEHHS A€iHilid, npoueayp i CTaHAapTiB 06MeXeHHS rnpasa Ha Mup-
Hi 3i6paHHs Mig Yac BOEHHOrO CTaHy, a TaKOoX rapMoHi3aLii yKpaiHCbKOro perysitoBaHHs 3 €BPO-
rneucbKumMu nigxoaamu A7151 yCyHeHHs rnporaanH i Koi3in y npaBoBoMYy peryJsioBaHHI.

KnroyoBi cnoBa: rnpaBo Ha MUPHI 3i6paHHs, BOEHHWI CTaH, 0OMEXEHHSI KOHCTUTYLiIVIHUX Npas,
nponopLifiHiCTb 06MexXeHb, HauioHasibHa 6e3rneka, pyHAaMEHTasIbHI npaBa JANHM.

Nitchenko Alla, Kres Nataliia. Constitutional foundations for the exercise
of the right to peaceful assembly under martial law

The article is devoted to a comprehensive analysis of the constitutional and legal foundations
for the exercise of the right to peaceful assembly in Ukraine under conditions of martial law, as well
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as to the search for a balance between the requirements of national security and the preservation
of fundamental freedoms in a democratic society. The study identifies key risks accompanying
the exercise of freedom of assembly during periods of heightened threats, in particular the tendency
towards a de facto shift away from the notification-based model of holding peaceful assemblies,
the expansion of public authorities’ discretion to prohibit mass events, and increasing legal
uncertainty for organisers and participants. On the basis of an analysis of the constitutional
provisions, special legislation on the legal regime of martial law and the practice of restrictive
decisions adopted by military administrations, the article establishes the fragmentary nature
of national regulation of freedom of peaceful assembly and the absence of a special law that
would comprehensively define the procedures, criteria and consequences of restricting this right,
including mechanisms of judicial review.

The expediency of legislatively enshrining the presumption of the peaceful character
of an assembly and introducing clear algorithms for assessing the admissibility of restrictions
according to the criteria of legality, legitimate aim, necessity and proportionality is
substantiated. At the same time, it is emphasised that an effective response model should
provide not only for prohibitions but also for risk management: priority should be given
to alternative solutions (such as the designation of safe locations and the establishment
of conditions for holding assemblies) capable of ensuring the exercise of freedom of assembly
without creating unjustified threats.

Special attention is paid to the alignment of national approaches with international standards
and the case law of the European Court of Human Rights regarding the state’s positive obligations
in the field of freedom of assembly, even in crisis situations. In conclusion, the article substantiates
the urgent need for regulatory clarification of definitions, procedures and standards for restricting
the right to peaceful assembly during martial law, as well as for the harmonisation of Ukrainian
regulation with European approaches in order to eliminate gaps and conflicts in legal regulation
and ensure coherence of the legal framework.

Key words: right to peaceful assembly, martial law, restrictions on constitutional
rights, proportionality of restrictions, national security, fundamental human rights.

MocraHoBKa nNpo6neMu. MpaBo Ha MUPHI  AOCNIAXKEHHS MpPUCBSAYEHi CRNiBBIAHOLWEHHIO
3ibpaHHA € 04HUM i3 (PyHAAMEHTANbHMX NpaB  MNpaBa Ha 3ibpaHHA i3 CyMiXHMMW NpaBamu
NAMHN, Wo 3abe3neyye MOXAMBICTb TPO-  JIIOAMHW. MpobneMaTnky  KOHCTUTYUIN-
MagsH BWCMOBMOBATM CBOI MOrNsau, BAAW-  HUX NpaB B YMOBAX HaA3BUYaWHUX i BOEH-
BaTM Ha CyCniIbHO-MOMITUYHE XWUTTS KpaiHW  HUX CTaHiB gocnigxysanu (0. bapabaw,
Ta 3axuwaTtu BnacHi iHTepecu. Y pemokpa-  O. bBinaw (30kpeMa, y po3pisi ¢inocodcbko-
TUYHOMY CYCMIiNbCTBI Le NpaBo BiAirpae BaX-  NpaBOBUX KaTeropin 3arasbHOro i 0AnHWY-
NIMBY pONb $IK 3acCib rpoMaacbKoro KOHTPOAK — HOro), @ TakoX A. 3aropogHioK, Skuin doky-
HaA4 Bnagow Ta nnatdopMa ANs CYCniNbHOMO  CyBaB yBary Ha CMCTEMHOMY Micui npaBa Ha
pianory. KoHCTuTyuia YKpaiHu rapaHTye ue  3ibpaHHs B iepapxii KOHCTUTYUIMHUX cBo6OA.
NnpaBo Ta BM3HA4YaE MOro KAKYOBUM efleMeH- Monpn 3Ha4YHY KiNbKiCTb HarnpaulBaHb,
TOM [EeMOKPATUYHOro YCTpOK Aepxasu. Boa-  6inblWicTb i3 HMX CTOCyBanacs MWUPHOro
HoYac Yy HaasBuM4yalHuX ob6CTaBMHaAX, SK-OT 4acy abo nepiogy A0 noBHOMacwTabHOI
BOEHHWI CTaH, peanisauis LUboro npasa Moxe  BinHM 2022 p. OKkpeMi acnekTu npasBo3ac-
6yTM obmexeHow, wWo notpebye 0cobnmBOi  TOCYBaHHS B YMOBax Cy4aCHOr0 BOEHHOMO
yBaru 3 60Ky 3aKOHOZABCTBa Ta MpaBO3acTo-  CTaHy BUCBITAOBaANUCA B nybnikauisgx Ykpa-
COBHOI NPaKTUKMW. THCbKOI refibCiHCbKOI CMifIkKU 3 npas JI0ANHU

AHaniz ocraHHIX pfocnigkKeHb Ta Ta 3BiTax MOHITOpuHrosux Micin OBCE.
ny6nikaudin. MutaHHsa peanisaudii NnpaBa Ha [lpoTe nuTaHHS TpaHcdopMauii  MUPHUX
MWUPHI 3ibpaHHA Ta MexaHi3Mum noro obme-  3ibpaHb y uMdpPOBY NAOWMHY («BipTyanbHi
XeHHs nepebyBaloTb Yy UeHTpi yBarun 6ara-  3ibpaHHsA»), ynpoBagXeHHs  npe3yMmnuii
TbOX BITUM3HAHMX TpaBO3HaBLUiB. Teope-  MUPHOCTI HA 3aKOHOAABYOMY piBHi Ta 3acTo-
TUYHUIA dYHOAMEHT AO0CNigXeHHs CBOboAW  CyBaHHA KOHKPETHWX anropuTMmiB Ans oui-
3ibpaHb 3aknageHo y npausix Takux Hay-  HIOBAHHS MNpPONOpUiNHOCTI obMmexeHb came
KOBUiB, sIK P. MenbHWK, SKUA [AeTanbHO  BiMCbKOBMMM aAMiHICTpaUiSMM 3anuMLLaoTbCs
npoaHanizyBaB  aAMiHICTpaTMBHO-NMpPaBoOBY He AOCUTb po3pobaeHuMM, Wo W 3yMOBWUIO
npupoay uboro npasa, Ta M. Cepega, uui  BW6GIp TeEMM AaHOI CTaTTI.
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MeTta craTtTi NondArae B KOMIMJIEKCHOMY
aHanisi  KOHCTUTYLUiINHO-NpaBoBMX  3acaj
peanisauii npaBa Ha MUpPHI 3ibpaHHSa B YMO-

Bax BOEHHOro0 CTaHy, BUSBJIEHHI cynep-
eyHoCcTel MiX  HauioHanbHMM  3aKOHO-
[aBCTBOM | MDKHapoAHMMW CTaHAapTamu,

a TaKoX Yy po3pobui TeopeTuyHux i npak-
TUYHUX peKoMeHaauin woao 3abesneyeHHs
6anaHcy MixX HauioHanbHow 6e3nekot Ta
¢dyHaaMeHTanbHUMK cBO6OAAMM NIOAMHMU.
Buknaa oCHOBHOro Mmarepiany. MupHe
3ibpaHHs, $K OCHOBHE npaBO BiNbHOIO
BUPaXeHHs AYMOK Ta rpoMajcCbKoOl aKTuB-
HOCTi, € BaX/IMBUM €/IeMeHTOM AeMOoKpaTii.
Ak 3a3Havae O. binaw, NOHATTA «MUpPHEe
3ibpaHHA» MOXHa BU3HAYMTM Yepes3 KaTero-
pii 3arasbHOro i OAMHWYHOro, OCKIIbKM Ue
[03BONSE rAnbLIe pO3KPUTU CYTHICTb LbOro
ABMLLA, 3BaXalwuuM Ha WOro YyHiBepcasnbHi
XapaKTEPUCTMKM Ta  KOHKpPeTHi  dopmu.
3arasbHe B KOHTEKCTi MUpHOro 3ibpaHHs
Binobpaxa€ OCHOBHI XapaKTepuUCTUKKM, LWO
BM3HayalTb LEe npaBoBe 4BULIE, a 0Oau-
HUYHE - Te, WO cneuudiyHe AN OKpeMux
dopm 3ibpaHb. OTXe, KaTeropis <«MupHe
3ibpaHHA» € 3arafbHUM NOHATTAM, IO BKJIHO-
yae B cebe pi3HOMaHITHI HopMKN BMpPaKEHHS
nybniyHoi AyMKM, O6roBOPEeHHS MNWUTaHb,
NiATPUMKKM iHiliaTMB abo npoTecTy, KOXHa
3 AKUX MaE YHikanbHi pucn [1, c. 217]. Le
MOHATTS  OXOMJIIOE  PI3HOMaHITHI  dopmu
KONEKTUBHOI AiSASIbHOCTi, WO 3AiNCHIOETLCA
6e3 HacunbCTBa, 3 MeTol NybniyHoOro Bupa-
XEeHHa nornsgis, obroBopeHHs nuTaHb abo
NigTPUMKU BM3HAYeHUX iHiliaTMB i peanisy-
€TbCS Yy (OpMi NpoBeAeHHSI MUPHUX 3ibpaHb
(360piB, MITWUHriIB, AEMOHCTpaUin ToLWO).
30KkpeMa, y LuBinbHOMY Kogekci YKpaiHu
nepenbayeHi 1M iHWi dopMKu, AK-0T KOHbe-
peHuii, dectnBani, 3acigaHHs, WO TaKOX
MOXHa TpaKTyBaTM $K MWUPHi 3ibpaHHS.
Baxkn1MBo 3a3HauuTK, WO CBO6OAA MWUPHUX
3ibpaHb OXOME HaBiTb Taki cneundivHi
dopmMmn, K nikeTn, HaMeToBi MicTeyka, Npo-
6irn, pisHOMaHITHIi MacoBi KyNbTYpHi 3axoau.
Mopsa i3 KNaCMYHMMKM MITUHraMm Ta Map-
lWwamm, y CyyacHOMy MpaBOBOMY MO OCO-
6nMBOI  akTyanbHOCTIi HabyBalTb HOBITHI
dopmMn B3aemogdii 'y rpoMagCbkoMmy Mpo-
CcTopi, 3o0kpema cMmapTMobu. BoHu po3sons-
t0Tb eeKTUBHO MpuBEpTaTU yBary couiymy
00 CyCniNbHO 3Hayywux npobnem, Hepigko
nepexoasyn y naoWmHy undgpoBoro/BipTy-
aflbHOro MNPOCTOpPY. Y3arasbHKW4YM BUKNA-
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AEHe, MOXHa KOHCTaTyBaTW, WO iHCTUTYT
MUPHUX 3ibpaHb Ha Cy4YacHOMY eTani TpaHC-
(POpPMYETLCS Ta BUXOAUTb 3@ MeXi CyTo Tpa-
ANLIRHUX di3nYHNX DopM.

3 ornagy Ha Taky 6aratorpaHHicTb
AOUINBbHO  pO3WMPUTU  TEOpeTUYHE po3y-
MiHHA <«MUWpHOro 3ibpaHHa» 4epe3 3aKo-
HOoAaBYe 3aKkpinaeHHa npe3yMmnuii  Mup-
HOro XapakTepy 3axoAy. 3arasibHi O03HaKwu
MUPHOro 3ibpaHHSA MONsralTb Yy TOMY, WO
ue AisnbHICTb rpynu oci6, cnpsiMoBaHa Ha
nybniyHe BUpakeHHs AYMOK abo cCninbHUX
nornagis, WO MPOXOAUTb MUPHUM WA=
XOM. Lli o3Haku He 3MiHITbLCSA Big dhopMu
A0 hopMKM, ogHaK KOXHa 3 Takux ¢hopM Mae
CBOI crneundiyHi XapakTepucTukn, SKi Big-
pi3HATb oAHY ¢opMy Big iHWOI. Hanpu-
knaa, 36opu rpomagsH 3a Micuem npo-
XVWBAHHA  MOXYTb MaTU  TepuTopiasibHYy
obMexeHiCTb, 60rocnyXiHHS 4n  penirivHi
06paaM BU3HAYaKOTbCS KOHTEKCTOM Bipu Ta
MOXYTb MaTuW AYyXOBHWMK 3MICT, a npouecii
3a3BMYan BK/IKOYAKOTb PyX N04en B SKOMYCb
HaNpsiIMKy, 4acTo 3 PpeniriitHMM 4Yu Kynb-
TYPHMM nMIiATEKCTOM. YcCi Ui ¢dopMu MalTb
CMifbHI pucn MupHoro 3ibpaHHs, ane BOA-
HOYaC BMOKPEMJITLCSA CBOIMM 0CcobamMBOC-
TAMW, BaCTUBUMW KOHKPETHOMY BMAY UM
TNy 3i6paHHs.

BapTo 3a3HauuMTW, WO MOHATTA <«MUpHEe
3ibpaHHA» 4YacTto He 06MexXyeTbca Kna-
CUYHUMM opMaMK MNPOTECTY 4YM MNONITUY-
HMX aKUuii, a BKIOYaA€E 6inbl pi3HOMAHITHI
M HKIO3MBHI BapiaHTM. Y4eHi, 30KpeMa
P. MenbHWK, 3a3Ha4yalOTb, WO Le MOXYTb
6yTV HaBiTb MY3U4YHi Napaau, BY/IUYHI CBAT-
KyBaHHS, drewmobn um 6nokyBaHHSA. Take
LWMPOKe TpaKTyBaHHSA MNOKasye, Wo dopma
MUPHOro 3ibpaHHA € AWHaMi4yHOoW | 3ane-
XXUTb BiJ KOHKpPETHUX couiasibHUX, NOAiTHY-
HUX i KyNbTypHMX YMOB [2, c. 39].

BogHoyac, no3a MexaMmMu Knacudika-
uii opM, KpPUTUYHO BaXIMBUM € Bpaxy-
BaHHSA HOPUANYHUX O3HAK MUPHUX 3ibpaHb.
3okpema, Haykoseub M. Cepepa, Harono-
WYE, WO MUpHe 3ibpaHHSA BKKOYAE YCBI-
AOMJIEeHy 3yCTpiy rpynu ocib i3 4iTko BU3Ha-
YeHOK MeTor  Ny6nivYHOro  BMPAXEHHS
nornsaaiB y KOHKpPeETHOMY Micui Ta 3 goTpu-
MaHHAM MPUHUMNIB MUPHOrO MNpPOBEAEHHS.
Lle n03BONSE pO3rnsaaT MUPHI 3ibpaHHSA K
BaXX/IMBUIM iIHCTPYMEHT ANS AEMOKPATUYHOro
06roBOpeHHs CycCniNbHMX NUTaHb Ta niag-
TPUMKK npas noanHum [3, c. 52].
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LlikaBolo € TakoX nepcrnekTnea AOC/i-
[)KEHHS B3aEMO3B'A3KYy MK MpaBOM Ha
MUpHe 3ibpaHHsa Ta iHWWMKM NpaBaMn, SK-OT
npaBo Ha cBob6oAy BipOCNOBIAAHHA Ta NpaBo
Ha cTpank. lNpaBO Ha MUPHI 3ibpaHHSA He
iCHYE y BaKyyMi W TICHO nepenniTaeTbcs
3 iHWWMW OCHOBHMMW MpaBaMu, WO CTOCY-
I0TbCA CBOOOAM BUPAXKEHHA Ta rpoMafsiH-
Cbkux csoboa. ToMy BaxnMBO poO3rnsaaTtu
Le rpaBO B KOHTEKCTi LWMPLWOI CUCTEMMU
npas JIOAMHU, 30KpeMa, 3 YypaxXyBaHHAM
6anaHcy iHTepeciB rpoMaaCbKOCTi, AepXXaBu
M iHaMBIgYyYMiB.

BOEHHMI CTaH, 3anpoBag)XeHUi B YKpaiHi
yepe3 noBHOMacwTabHy 36poiHYy arpecito
Pocincbkoi ®epepadii, KapaAnHaNbHO 3MiHUB
npaBoBe cepenosuwe, y sKomy Biabysa-
€TbCSA peanizauis npasa Ha MUpPHi 3ibpaHHS.
B yMoBax MOCTiIMHUX 3arpo3 HaLuioHaNbHIN
6e3neui Ta rpomMaacbkoMy MOpsSAKY Aep-
XaBa 3MyLleHa obMeXxyBaTu OKPEMi KOHCTU-
TYUiMHI npaBa, 30KpeMa 1 NpaBO Ha MWPHI
3ibpaHHsA. Le cTtaBuTb nepen YKpaiHCbKUM
CYyCniNbCTBOM i ypsiAOM CKMagHe 3aBAaHHS:
yceBigoMuTn Ta 3abe3neuntn 6anaHc Mix
3aXMCTOM HauioHanbHOI 6e3nekn Ta AOTpU-
MaHHAM AEeMOKPaTUYHUX MPUHUMNIB i npaB
NOANHMU.

OaHak Ui obMexeHHs MalTb BiAMNOBI-
0aTW  §K HauioHanbHOMY 3aKOHOAaBCTBY,
Tak i MikHapogHWM cTaHgapTaM, WO BCTa-
HOB/IIOKOTb  MeXi AonyCcTUMMX obMexeHb
Yy HaasBuyanHux cutyauiax. Cr. 39 KoH-
CTUTYUIil YKpaiHn BCTaHOB/E GdyHOAAMEH-
TajlbHE NpaBO rpoOMaAsiH Ha MUPHI 3ibpaHHs,
SIKe € HeBiA'EMHOK YACTMHOK AEMOKpaTUY-
HOoro cycninbcTBa. Lle nonoxeHHs nepea-
6ayae MOXNMBICTb rpomMaasaH 36upaTtucs
ANS  BWUCNOBNIEHHSA CBOEI AyMKM, 06roso-
pPEHHS couiasibHUX, €KOHOMIYHUX, NOoMiTUY-
HUX MNUTaHb, @ TaKOX AJI9 MWPHOro rnpo-
TECTY UM MIATPUMKM TUX UM iHWKMX iHiLiaTuKB.
YMOBOI peanizauii UbOro rnpasa € 3aB4yacHe
NOBiAOMJIEHHSA OpraHiB BWKOHaBYOi Bragu
abo MicueBOro camMoBpsayBaHHSA, WO CTBO-
ptoe 6anaHc Mix cBoboaow rpomagsiH
i HeobXxiaHicTio 3abe3neyeHHs rpoMaaCbKOro
nopsiaky [4].

MpaBo Ha MUpHI 3ibpaHHs B YKpaiHi Mae€
0Ccob6NMBY LiHHICTb, OCKi/IbKM BOHO € edek-
TUBHWUM iHCTPYMEHTOM rpOMaACbKOro KOHTp-
O/1t0 3a B/1aAoK Ta cnocobom npaAMOi y4acTi
rpoMagsH y nONITUYHOMY D>KUTTI KpaiHwu.
IcTopia  YKpaiHM niATBEPAXYE 3HAYEHHS

83

LUbOro rnpasa, agXxe came 3aBAAKM MACOBUM
MUPHUM 3ibpaHHaM, aK-0T Pesontouis ria-
HOCTi, rpoMagsiHN 3MOIMY BIJIMHYTU Ha Aep-
XXaBHUW YCTPiN, AOMOITUCS NONITUYHUX 3MiH
i 3axmcTy cBoix ceobopg [5, c. 335].

OpHak KoHcTtutyuis YkpaiHu nepenbavae
MOXJ/IMBICTb TUMYACOBOr0 0BMeXeHHS Uboro
npasa y BMNagkKax, KoOJW NOro peanisaudis
MOXe 3arpoxyBaTu HauioHanbHin 6e3neu;,
rpoMagacbkoMy nopsiaky abo npasaM iHWMX
oci6. Take obmexeHHs obyMoBneHe cT. 64
OCHOBHOro 3aKOHY, Sika A03BOSIIE BCTAHOB-
NOBATU BUHATKU ANA AESKUX KOHCTUTYUIN-
HMX MpaB B YMOBax HaA3BWYaMHUX CUTya-
Ui, 30KpeMa nifg 4Yac BOEHHOrO CTaHy. Taki
obMeXxeHHS MOBMHHI 6yTK 06rpyHTOBaHMMM,
BignoBigaTM 3arposam, WO BWHUKNU, | He
BMXOAUTU 3@ MeXi HeobXiaHOCTI.

Lle nigxig A03BONSE aepXaBi 3axuLlaTu
rpoMaaCbkmin Nopsaok i 6esneky, BogHo4ac
3anuwaTuy NpocTip Ang peanisauil npas rpo-
MaAsiH Tam, Ae ue Moxnueo 6e3 wkoan ans
cycninbcTBa. MNpoTe Taki obMexeHHs noTpe-
6ylOTb peTenbHOro perynioBaHHS, LWobwu
YHUKHYTWU 310BXMBaHb i 3abe3neunTtn 36e-
peXXeHHSA AeMOKpaTUYHUX MPUHUKMNIB HaBITb
Yy KpU30BUX YMOBAaX.

BO€EHHMI CTaH, 3anpoBagXeHuin B YKpa-
iHi Yka3om lpe3uaeHTta N2 64/2022, € npa-
BOBMM MeXaHi3MOM, AKWKA [03BONSE Aep-
)XXaBi oMepaTMBHO pearyBaTV Ha 3arposu,
NnoB’a3aHi 3 arpecielo NpoTu ii CyBepeHiTeTy.
Y umx yMmoBax rapaHTyBaHHS HauioHasb-
Hoi 6e3nekn, 3abe3aneyeHHs rpoMaaCbKOro
nopsaKky Ta KUTTERISANbHOCTI  AepXaBu
notpebye TMMYyacoBoro obMeXxeHHSI okpe-
MUX  KOHCTUTYUIMHUX  rnpas, 30KpeMma
npaBa Ha MUpHI 3ibpaHHA. Taki 3axoan He
€ BUHATKOBUMU, aa)Xe BiANoOBiAHO A0 MiXHa-
poAHOro npaBa, 30KkpeMa K MixHapoaHOro
naKTy Mpo rpoMaAasiHCbKi M NONITUYHI NpaBsa,
AepXaBa Ma€ NpaBO BCTAHOB/OBATU AESKi
obMeXxeHHa npas rpoMajsH y pasi Haa3Bu-
YarMHUX cUTyauin [6].

Xoya 3akoH YkpaiHm «[po npaBoBuit
peXuM BOEHHOro ctaHy» (N2 389-VIII)
BM3HAYa€E 3arasbHi MOBHOBAXEHHS Bil-
CbKOBMX aAMiHiCTpauin woao obMexeHHS
KOHCTUTYUiIMHUX cBoboa, BiH He 3abe3sne-
yye [AeTasibHOro npoueaypHoOro perysto-
BaHHA MopsAAKy peani3auii NnpaBa Ha MUPHI
3ibpaHHsa [7].

YKpaiHa, 6yayynM y4YacCHMKOM YUCNEHHUX
MiXKHApOAHWX A0roBopiB y cdepi 3axucry
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npas nwoanHun, 3o06os’a3aHa 3abesnedysaTu
X OOTPUMAHHS HaBiTb Y CKNagHMX yMOBaXx,
AK-OT BOEHHMIN abo Hap3BMYaMHUIK CTaH. [.
1 cT. 4 MixkHapoZHOro nakTy rnpo rpoMagsiH-
CbKi M NONITUYHI NpaBa BCTAHOBJOE K/OYO-
BN MPUHUWM: Y CUTyaUiaxX HaA3BMYANHOIO
XapakTepy [Jep)XaBa MOXe TMMYacoBO BiA-
CTynaTu Big CBOiX 3060B’'s13aHb NMLe B TOMY
06CA3i, KM 3yMOBJIEHUIN FOCTPOTOK CUTYa-
uii. BogHo4yac Taki 3axoAuM He MOXYTb MaTw
OANCKPUMIHALIMHOIO XapakKTepy 3a 03Hakamu
pacu, cTaTi, MOBMW, penirii un couianbHOro
noxoaxeHHs [8].

Lle nonoXxeHHa HakKnaga€ noAaBinHe
3060B'93aHHA  Ha gepxaBy. [lo-nepuwe,
obMexeHHs npaB MawTb H6yTn nponopuin-
HMMUKU peanbHi 3arpo3i Ta CnpsiMOBaHWMMU
BMKJIIOYHO Ha NogonaHHs kpusu. MNo-apyre,
Taki obMexeHHSs NOoBWHHI 6yTK 4iTKO perna-
MEHTOBaHi, Wo6 YHUKHYTU PU3NKY 3/10BXMU-
BaHHA abo HagMipHOro BTpy4YaHHSa y npasa
rpoMagsiH. YMOBM KpuU3M He MOXYTb CRyry-
BaTW BMMNpaBAAHHSM AN CBaBifbHOro obme-
XeHHs npaB abo nepecnigyBaHHS OKpeMmX
rpyn HaceneHHsa. Hanpuknaa, npaBo Ha
MUPHI 3ibpaHHs Moxe 6yTu obmexeHe, ane
Ui obMexeHHS NMOBMHHI 6yTn 4YiTKO 06r'pyH-
TOBaHMMM 1 BiANOBiAaTN AK HALOHA/IbHUM,
Tak | MiXHapogHWM cCTaHpapTaMm. Y pasi
NOPYLWEHHA UWX HOPM AepXaBa PU3UKYE
BTPaTUTU [OBIipYy SK BNIACHOr0 HaceneHHs,
TakK i MibKHapoAHoi cninbHoTM [9, c. 98].

[Ons MiHiMi3auii pu3nkiB NpaBoBOI HEBU-
3HAYEeHOCTi  MPOMOHYETbCA  BNPOBAAUTU
«TPUCKIAAOBUI TecT», adanToBaHWM Ao
YMOB BOEHHOIO CTaHy, ANS YyXBaneHHS
pilweHb nNpo 3abopoHy 3ibpaHHA. Bincbkosa
aAMiHiCTpauia NOBMHHA [J0BEeCTM He npo-
CTO HasBHICTb 3arpo3n, a 1) 3aKOHHICTb
obMexeHHs (HasiBHICTb MpsSIMOi  HOpMU);
2) neriTuMHy MeTy (Hanpuknaa, 3axucT Big
ob6cTpiny); 3) HeobxigHiTb Ta nponopuin-
HiCTb (HEeMOXNuBICTb rapaHTyBaTu 6e3-
neky iHWWM LWNAXOM, Hanpuknaa 4epes
3MiHY Micus 3ibpaHHa Ha ykpuTTsa). OKpiM
TOro, HeobxiAHO HOPMATUBHO 3aKpINUTH
060B'A30K OpraHiB HagaBaTK anbTepHaTUBHI
nokauii Ans nposeaeHHa 3axodis (6es-
neyHi MangaHyukm), 3aMmicTb MOBHOI 3abo0-
poHW 3ibpaHHs, Wwo 3abe3neynTb peanbHUN
6anaHc Mix 6e3nekol Ta AeMOKpaTUYHUMMU
csobopamu.

HauioHanbHe 3aKOHOAABCTBO YKpaiHu,
30KkpeMa 3aKkoH YkpaiHu «[lpo npaBoBUM
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PeXWM BOEHHOrO CTaHy», 3aranom Bigno-
BiJA€E MiKXHApOAHMM CTaHaapTaM Yy cdepi
3axuCTy npas MAUHWU. 3aKoH nepepbavae
MOX/MBICTb TMMYACOBOr0O OBMEeXeHHSI KOH-
CTUTYUIMHUX npaB, 30KpeMa W npaBa Ha
MWPHI 3ibpaHHsA, B iHTepecax HauioHaNb-
HOi 6e3rneku Ta rpoMaacbKoOro mnopsaaky.
MpoTe HasiBHI MONOXEHHS MatoTb 3arasbHUM
XapakTep i He MiCTATb AOCUTb YiTKUX Kpu-
TepiiB AN BCTAHOBJIEHHS MeX Takmx obme-
XXeHb. Lle CTBOpPIE pM3MKKM NpaBOBOI HEBU-
3HAYEHOCTi, fAKi MOXYTb MpuU3BOAUTM A0
HaAMipHOro BTpyYaHHs abo HaBiTb 3/10BXMU-
BaHb 3 60Ky Aep>XXaBHUX OpraHis.

BiACYTHICTb cneudianbHOro 3akoHy npo
cBob6oay MUpHUX 3ibpaHb € OAHIED i3 KO-
4yoBMX npobnemM npaBoOBOro peryntoBaHHS.
HuHi B YKpaiHi HeMae HoOpMaTMBHOIO
aKTa, AKMn 6K KOMNIEeKCHO Ta JAeTasibHO
BM3Ha4aB npoueaypy opradisauii, npo-
BeAEHHS i A0NyCTUMOro obMeXeHHs Mup-
HMX 3ibpaHb, 30KpeMa B yMOBaxX BOEHHOMO
CTaHy. SK Hacnigok, YMHHEe 3aKoHo4aBue
nosne CTBOPIOE MepeayMoBuM AN BMpoBa-
[KEHHS HenponopuinHux obmexeHb ¢yH-
AaMeHTanbHMUX npas i cBoboa, WO Kopento-
€TbCA 3 HaykoBow no3uuiero O. KopeHuoBa
WoA0 pU3MKIB  HaAMIpHOro JepXXaBHOro
BTPYYaHHS B yMOBax BOEHHOro craHy [10].
PeryntoBaHHS LbOro rnpasa 4acTto 3anexuTb
Bi4 NOKanbHUX pilleHb BINCbKOBUX aAMiHi-
CTpauin, aKi iHo4i BMXOASATb 3@ MeXi iXHiX
noBHOBaxeHb [11, c. 13].

Taka cuTyauis CTBOPIOE TMpoOCTip Ans
Cy6’EKTUBHOCTI Ta pi3HOYUTAHb, SKi MOXYTb
obmexyBaTn cBoboanm rpomaasH 6inble,
HiX ue HeobxiaHO. Y AeMOKpaTUYHOMY CycC-
NiNbCTBI KOXHEe 0bMexeHHs npas MaE 6yTu
nponopuinHnM, ob6rpyHTOBaHMM Ta uiTKO
3adikcoBaHMM Yy 3aKOHOAABCTBI. BiacyT-
HICTb TaKmMX NpaBwW/ He TiNbKW CTaBUTb MiA
3arpo3y npaBa rpoMagsH, ane N 3HUXYE
OOBipy A0 OpraHiB Bragu.

YAOCKOHaNeHHs 3aKOHOA4ABCTBA B LbOMY
HanpsiMi € HaranbHo noTpeboto. Yxea-
NIeHHS CneuianbHOro 3aKoHy, SKuh 6un
perynioBaB MNoOpsSAOK MNPOBEAEHHS MUPHUX
3ibpaHb B YyMOBax BOEHHOMO CTaHy, A03BO-
nmno 6 YHUKHYTW NpaBoBMX KOni3iin, 3abes-
ne4ynTn npo30piCTb i CTBOPUTU YiTKi MeXi
ANS Ai opraHiB Bnagu. Takui KpoK 3Mil-
HMB 6K nNpaBOBY OCHOBY 3axuCTy rpoma-
ASSHCbKMX cBO6OA HaBiTb Y HaA3BMYAMHUX
yMoOBax.
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ObMexeHHs1, 3anpoBaXeHi nig 4ac
BOEHHOMO CTaHy, 3 ogHoro 60Ky, € npaso-
BUM CrnocoboM 3axucTy CycninbCrea, ane
3 iHWOro — BOHM NOBUHHI 6yTn 4WiTKO perna-
MEHTOBaHi ANs1 YHUKHEHHS MNOPYLUEHHS
OCHOBOIMOMIOXHMUX NpaB rpoMagsH. HagaHHs
BiINCbKOBMM  aAMiHICTpauisM Ta  KOMaH-
AYBaHHIO TaKUX LWMPOKUX MOBHOBAXeHb
HakK/la4a€e Ha HUX BiANOBIAANBHICTbL 3a Mpo-
NOPUIMHICTb i OB6rpyHTOBAHICTb YyXBaslleHUX
piweHb. TakoX ue MiAKPEeC/noe BaX/UBICTb
YiTKOr0O HOPMaTMBHOIO BperyatoBaHHA A1
3abe3neyeHHs 6anaHcy MiX HeobXiaHICTo
obMexeHb i AOTPMMaHHAM MNpUHUMNIB Bep-
XOBEeHCTBa npasa [12, c. 126].

MpaBo Ha MUpHi 3ibpaHHs B YyMoBax
BOEHHOIO CTaHy Moxe byt obMexeHe nuiwe
3@ YyMOB, WO BigNoBigawTb MpUHUKMNAM
AeMOKpaTuU4Horo cycninbctea. Lle nepea-
6ayeHo AK HauioHaNbHWM 3aKOHOAABCTBOM,
TaKk | MDKHapoOAHVMMW HOpMaMu, 30KpeMma
M MiXHapoAHMM MakKTOM MNpO FPOMAASHCHKI
M NONITUYHI NpaBa Ta E€BPOMNENCbLKOK KOH-
BEHLUI€E i3 npas MAMHU. 3rigHo 3i cT. 21
MNakTy, o6MexXeHHs [AOoNnyCcKakTbCa fuwe
B iHTepecax [Aep)aBHOi 4M rpoManCbKoi
6e3nekun, OXOpPOHM 340pOB’A UM Mopani abo
ANns 3axucTy npas i cBobog iHWKMX ocCib.

PiweHHs Nnpo obMexeHHA MUpHUX 3ibpaHb
MOXYTb yxBantoBatuca cygom (ct. 39 KoH-
CTUTYLIii  YKpaiHn) abo ynoBHOBaXXeHUMU
opraHamMuM B paMKax [MpaBoOBOro pPexXuMy
BOEHHOr0 CTaHy. BaxnuBo 3a3HaunTn, WO
Taki 3axoan MakTb 6yTM NponopuinHMMK Ta
BianoBigaTy obcrtaBmMHaM, Wo cknanucs [1].

Haka3z Yepkacbkoi 06nacHoi BiliCbKO-
BOi aaMiHicTpauii N° 3/150 Bia 19 KBiTHSA
2022 p., SKMN BCTAHOBJIIOE MNOPSAAOK Mpo-
BeAEHHS MWpHMUX 3ibpaHb BUK/IOYHO 3a
NOrOAXeHHAM i3 BIiMCbKOBOK aAMiHicTpa-
Li€to, iNIOCTpYE peanbHU Npuknag Toro, K
B YMOBaxX BOEHHOrO CTaHy Aep)XaBa nparHe
3abe3neuntn 6anaHC MK rpoMagsHCbKUMU
npasammn Ta 6es3nekoBMMn BUMOramu. Bcra-
HOBJIEHHA TaKoOro nopsAaKky A03BOJISE one-
paTMBHO pearyBaTW Ha PU3NKKU, LLO MOXYTb
BMHMKATM Ni4 4ac MacoBMX 3axopdiB, 0CO-
611BO B perioHax, Ae 3arpo3n HauioHasbHIN
6e3newui 4M rpoMaacbKOMy MOPSAKY 3anu-
WaKTbCA 3HAa4YHMMU. 30KpeMma, aAMiHicTpa-
Ui Ma€e 3MOry JIoKasibHO BPaxoBYyBaATU aKTy-
anbHy cuTyauito B perioHi, 3abesnevysaTtu
OXOPOHY rpOMaACbKOro NOpsiAKy M MiHiMi3y-
BaTW MMOBIPHICTb AecTabinizauii [13].
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OpaHak, nonpu o4yeBUAHI NepeBaru, Takum
nigxia NOpoaAXYE HU3KY HOPUANYHUX | KOH-
uenTyanbHUX nuTaHb. [eneryBaHHsa Bin-
CbKOBMM aAMiHiCTpauisM npaBa BU3HayaTu
MOXNMBICTb MpoOBeAEeHHS MUPHUX 3ibpaHb
PaKTUYHO NPUPIBHIOE iX A0 CyAOBMX oOpra-
HiB, WO MOXe CynepevynTu MNpuHUUNY pO3-
noginy snagu. KoHctutyuinHun Cypn Ykpa-
iHW y CBOEMY piweHHi Big 19 kBiTHa 2001 p.
nigKpecnus, WO 3aB4yaCHE MOBIAOMJIEHHS
opraHis Bfaanm npo MNpPOBEAEHHS MUPHUX
3ibpaHb Ma€e Ha MeTi rapaHTyBaTh iX npo-
BEJEHHS, a He CTBOplBaATM MepeLwKoam.
Omxe, NoroaxysasbHUA MOPSAOK, 3a SKUM
aAMIHICTpAaTUBHI OpraHn OTPUMYIOTb MpaBo
BiAMOBNATM Yy NPOBEAEHHI 3axodiB, Moxe
nopywyBaTM KOHCTUTYUiMHI 3acaguM UbOro
npasa.

[opnatkoBo npobneMo € BIACYTHICTb
YiTKO BW3HAYEHUX KpUTEpIiB | npouesyp
ANS yXBaNneHHs pilleHb BiMCbKOBUMMK aaMi-
HicTpauiamu. Le ™oxe npu3BoaAnTM A0
Cy6’'eKTUBHOCTI, 3/M10BXWBaHb i HaBiTb A0
ANCKPUMIHAUIMHOINO nigxoay LWOAO0 AesKUX
rpyn rpomMagsiH 4um Tem 3ibpaHb. 3a Takux
YMOB peanizauis npaBa Ha MUpHI 3ibpaHHs
MOXe CTaTu 3aNeXHOK Bi4 MNOJITUYHOI 4K

aAMIHICTpATMBHOI AOUINIBHOCTI, WO NpsaMo
cynepeuntb Ayxy KoHcTuTyuii YKpaiHu
[14, c. 184].

OTxe, xoya Haka3 Yepkacbkoi obnac-
HOI BIMCbKOBOI agMiHicTpauii € nparMatuny-
HUM [HCTPYMEHTOM rapaHTyBaHHA rpoMaj-
Cbkoi 6e3nekn nig 4Yac BOEHHOrO CTaHy,
Moro BMAPOBaAXeEHHS NiAKPeCcnteE Heob-
XiAHICTb yOOCKOHaNeHHs 3aKOoHOoAaBCTBa.
3akoHoZaBye BperyatoBaHHA MopsaKy npo-
BeAeHHSI MUPHUX 3ibpaHb i3 YiTKUMKU HOp-
MaMu, §Ki BpaxoBylTb K iHTepecn 6e3-
neku, Tak i npaBa rpoMagsiH, € KpUTUYHO
BaX/IMBUM ANA YHUKHEHHS MpaBOBUX KOJi-
3il1 | 3N10BXMBaHb.

AHaniz KOHCTUTYLUINHWMX 3acap peanisauii
npaBa Ha MWUPHi 3ibpaHHSA B yMOBax BOEH-
HOro CTaHy CBiAYUTb NPO CKNAAHICTb i bara-
TOrpaHHICTb LbOro NMUTaHHA. 3 ogHOro 60Ky,
aepxaBa 3060B'si3aHa rapaHTyBatm 6e3-
neky rpoMagasiH Ta HauioHanbHy 6e3neky
B YMOBaxX 30BHilLUHiX i BHYTPILWHiX 3arpos.
3 iHworo 60Ky, 0bMexXeHHs Uuboro rnpasa
mMatoTb  6ytM  obrpyHTOBaHUMKM, npono-
pUiMHMMW Ta BIANOBIAATU K MiXXHAPOAHUM
CTaHAapTaM, TaK i HauioHanbHi NpaBoOBIl
CUCTeMi.
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BaxnmeBuM acnektoMm € OOTPUMaHHSA
YKpaiHO MiXXHapoAHMX CTaHAapTIiB y cdepi
npas JOAMHW HaBiTb Y HaA3BMYANHUX YMO-
BaxXx. Lle nepepbayae uiTke BM3HAYEHHS
MeXx obMexeHb NnpaB i MexaHi3MiB ix ockap-
XeHHs. Jlnwe yepe3s nocnigoBHe BAOCKO-
Ha/leHHA 3aKOoHOA4aBCTBa Ta MpaB03acTo-
COBHOI MPaKTUKWN AepxXaBa 3MOXe AOCArTU
HanexHoro 6anaHcy MiX 3axXMCTOM Haui-
OHanbHOi 6e3nekn Ta AOTPUMAHHAM npas
NIOANHMN.

BucHoBku. [ligcymoByoun  pesyib-
TaTW AOCNIAXKEHHSA, MOXHa CTBEpPAXYBATH,
WO Cy4yacHi 6e3nekoBi Ta TEXHONOriYHi
BUKJIMKX BUMarawTb CYTTEBOro TeOpeTuY-
HOrMO OHOBJIEHHS LbOro MOHATTA. B yMo-
BaX UuudpoBi3aUii Ta NOCTINHUX BOEHHUX
3arpo3 npaBO Ha MWPHI 3ibpaHHSA TpaHC-
POpMy€ETLCA Ta BUXOAWUTb 3@ Mexi Kna-
CUYHUX i3nyHMX dopM. BogHouac aHanis
YMHHOIro0 3aKOHOAABCTBA Ta MPaKTUKWU Bin-
CbKOBMX aAMiHiCTpauin BUABUB KPUTUYHY
HEBM3HAYEHICTb  npoueayp Ob6bMexeHHs
npas. ®akTUYHUI nepexia Big NpoBeAEeHHS
MUPHMX 3ibpaHb Ha NigcTaBi NOBIAOMNEHHS
A0 A03Bi/IbHOro NOpsAKYy NpOBeAEHHS MUp-
HMX 3ibpaHb CBiAYMTb NpPO HeobXiAHICTb
YrNpoOBaAXeHHS YiTKUX HPpUANYHUX 3ano-
6iXkHMKIB. 30KpeMa, AOUiNbHO 3acTOCOBY-
BaTW afanTOBaHWM <TPUCKNAZOBUMA TecT»
ANA nepeBipKW 3aKOHHOCTI, NIeriTMMHOCTI Ta
NPONOPLIMHOCTI KOXHOro OKpemoro obme-
XeHHS. Takuh iHCTpyMeHTapin [03BOMUTb
YHUKHYTU  CYB'€EKTMBHOro  TpaKTyBaHHS
npaBoBMX HOPM nMpeacTaBHUKaMU Bnaau
Ta 3abe3neuynTb AOTPUMAHHA MiXHApPOA-

HUX CTaHZapTiB HaBiTb Yy HaA3BUYAWHUX
yMOBax.

Ocobnueoi yBarm noTpebye yCyHeEHHS
3aKOHOAaBUMX KONIi3iN, OCKiNbKK BiACYTHICTb
cneuianbHOro 3akKOHY MNpPO MWPHI 3ibpaHHs
npu3BoAMTbL A0  XaOTUYHOrO  BCTaHOB-
NIEHHSA NIOKaNbHUX NpaBwu/, WO noAeKkyaun
npsmMo cynepedatb KoHCTUTYUiT YKpaiHwu.
PeXuWM BOEHHOro CTaHy TMOBWMHEH BUCTY-
naTu nigcTaBoK BUKIIKOYHO AN Heobxia-
HOro M 06rpyHTOBaHOro O6MeXeHHsa npas,
a He 6yTW OPUMANYHMM BUMpaBAAHHSAM AN
iX CBaBifIbHOro cKacyBaHHA. Jinwe 4epes
rapMoHi3auito HauioHasbHOro 3aKoHOA4aB-
cTBa Ta po3pobneHHs MexaHi3MiB CTBO-
peHHs 6e3neyHnx YMOB AN MNPOBEAEHHS
3axoA4iB MOXxHa 3abe3neuntn aieBmin banaHc
MiX HauioHanbHO 6e3MeKko Ta KOHCTUTY-
UiMrHUMM ceobogamu nwAMHU. Y 3B'A3KY i3
UMM nogasbli NepcneKkTUBM AOC/IAXKEHHS
B AaHOMy Hanpsami BbadatoTbCsd B pO3po-
61€eHHI KOHKPETHOI AOPOXHbOI KapTu LWoA0
rapMoHisauii  yKpalHCbKOro  3akoHoAaB-
CTBa i3 NpaKTUMKOK EBPONENCHKOro cyay
3 nNpaB JOAWHW B YacCTUHI «MO3UTUBHUX
3060B’3aHb» AepxaBu. AKTyanbHUM 3anu-
LWAETbCSA MOWYK MexaHi3MmiB, ki 6 [o3Bo-
UM opraHam Bnaanm He npocto 3abopo-
HATW 3axo4u, a CTBOpKOBATU YMOBM ANS iX
6e3neyHoro NpoBeAeHHs, 30KpeMa LWASXOM
BU3HAYEHHS Nepeniky 3axuleHux soKauin.
OkpiM TOro, HayKkoBOro iHTepecy notpebye
aHania TpaHcdopmauii npaBa Ha 3ibpaHHS
B MOCTBOEHHMW nepiog $K  KIK4YOBOro
IHCTPYMEHTY TpOMaACbKOro KOHTPOJO 3a
npouecamu Biadbynosu aepxasu.
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CratTs npucBsideHa aHasily rpaBoBOi NMpUpoan Ta CyHaCHUX TEHAEHUIN PO3BUTKY IHCTUTYTY
MHOXWHHOIO rpoMaAsiHCTBa B YKpaiHi B ymoBax riio6anizauiviHnx rnpouecis i TpaHcgopmawlii KOH-
CTUTYUINHO-NPaBoOBUX Migxo4iB 4O BU3HAYEHHS CTaTycy ocobu. 3 ornisay Ha CyTTEBI MirpayiviHi
3MiHM, CripnYnHEHI noBHoMaclTabHow 36poriHOK arpecicto P®, a Takox yxBaneHHs y 2025 poui
HOBOIro 3aKOHOAAaBCTBa y cgepi rpomagsiHcrea rnpobsema HabyBae 0cC06/MBOI aKTyasibHOCTI.
Y cratTi po3rnisigaoTbCs KYOBI YMHHMKM, L0 3yMOBUIIN MEPEryisg TPaauLUiiHoi KOHUenyii «eqm-
HOIro rpomagsiHCTBa», aHasli3yroTbCsa NpaBoBi HAC/iAKN 3arpoBagXeHHS KOHTPOJIbOBaHOI Mogesti
MHOXWHHOI Ha/1eXXHOCTI 4O rpOMajsiHCTBa, @ TaKOoX OLHIOIOTLCS il MOTEHUIVIHI nepeBarn, pu3nkm
Ta BN/IMB Ha CUCTEMY HaluioHa/ibHOI 6e3reku, nybsiyHOi BAagn Ta npaBoBOro CTatycy rpoMass-
HUHa.

Y poboTi A0ChiAXKY€ETLCSA MPaBOBE PeryoBaHHA MHOXWHHOIMO rpOMaasiHCTBA SIK KOMI1/IEKCHOIMro
KOHCTUTYLiIIHO-NPaBOBOIro iHCTUTYTY, LLO OXOIJIIOE NMOPSAOK MOro HabyTTsi, 36epexeHHs Ta rnpu-
MMMHEHHS, @ TaKOX aHasli3yroTbCsl HOPMAaTMUBHI 3MiHMN, 3yMOBJIEHI NOTPE6OK aganTtalii yKpaiHCbKo-
ro 3aKOHOA4aBCTBa 40 Cy4YaCHUX MirpauifiHnx rpoLueciB, BUKINKIB HaLiOHaabHIi 6e3neli 1a Mix-
HapoAHO-NPaBOBUX TEHAEHLUIN. Y mexax AOCTIAXKEHHSI PO3KPUBAIOTbCS TEOPETUYHI Migxoan A0
PO3YMiHHSI (heHOMEHY MHOXMHHOIO rpOMagsiHCTBa, MOPIBHIOKOTLCS MOAESI perytoBaHHs, 3acro-
COBYyBaHi B pi3HUX AepxKaBax, OLiHIOETbCS IXHIiM BraMB Ha opMyBaHHS NoJiTMKO-NPaBoBoOIro CTa-
TyCy 0Ccobu B YKpaiHi.

Cratrs € cripoboto KOMIIEKCHOIrO aHasi3y Cy4acHux nigxo4iB A0 MpaBOBOro BPEry/it0BaHHs
MHOXWHHOIO rpoMajsiHCTBa B YKpaiHi B yMoBax riinbokux CyCrisibHO-MOJITUYHMX TPaHCHopmaLiv
i rnobasnbHux mirpayiviHnx rnpouyecis. Y ¢okyci yBaru nepebyBarTb sIK TEOPETUYHI 3acaamn Lboro
IHCTUTYTY, TaK i NPaKTUYHi HACigKW yXBasleHHsI HOBOIro 3aKOHOAaBCTBa, 30KpeMa Moro BrjvB Ha
KOHCTUTYULIiNHI MPUHLUMIN, CUCTEMY AEPIKABHOIO yrpasBJ/liHHS, HaUioOHa/ibHy 6e3reKy Ta rpaBoBuii
cratyc rpomagsiH. CTatTsi CIpsiIMOBaHa Ha BUSIBJIEHHS K/TIOHOBUX Npo6JieM, L0 BUHUKAKOTb y Mpo-
LieCi BripOBaAX€EHHS MOAENI MHOXUHHOIO rpoMagsiHCTBa, i 06rpyHTYBaHHS MOXJ/INBUX HarnpsMis
YAOCKOHaJ/IEHHS paBoBOro perysitoBaHHs B Uik cgepi.

Knro4uoBi cnoBa: MHOXWHHE rpOMagsiHCTBO, MOABIMIHE rpOMaAsIHCTBO, rPOMagsiHCTBO YKpai-
HW, NpaBoBui CTaTyC rpoMagsiHuHa, 3aKoHoA4aBCTBO YKpaiHn 2025, HayioHaibHa 6e3rneka, BOEH-
HWH CTaH, giacriopa YKpaiHu, mirpauiviHi npoyecm, CripoleHni nopsaoK HabyTTs rpoMaasiHCTBa,
KOHTpOJ/IbOBaHa MOAE/b rPpOMaAsHCTBA, AEpXXaBHa JI0S/1bHICTb, MpaBoOBi pU3NKWN Ta HAaCIigKy,
KOHCTUTYLIAIHO-NPaBOBE PEryJsl0BaHHS, MiXXHapOAHO-NpPaBoBi Migxoa4n, iMIJieMeHTalisd 3aKOHO-
JaBcTBa.
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Parkhomenko Maryna, Lytviak Viktoriia. Legalization of multiple citizenship in
Ukraine: analysis of the 2025 legislative amendments

The article is devoted to the analysis of the legal nature and current trends in the development
of the institution of multiple citizenship in Ukraine in the context of globalization processes
and the transformation of constitutional and legal approaches to defining the legal status
of an individual. Given significant migration changes caused by the full-scale armed aggression
of the Russian Federation, as well as the adoption of new citizenship legislation in 2025, this
issue has become particularly relevant. The article examines the key factors that prompted
the revision of the traditional concept of “single citizenship”, analyses the legal consequences
of the introduction of a controlled model of multiple citizenship, and assesses its potential
advantages, risks, as well as its impact on national security, public administration, and the legal
status of a citizen.

The study focuses on the legal regulation of multiple citizenship as a complex constitutional
and legal institution that covers the procedure for acquiring, retaining, and terminating citizenship.
The article also analyzes the regulatory changes caused by the need to adapt Ukrainian legislation
to modern migration processes, national security challenges, and international legal trends.
Theoretical approaches to understanding the phenomenon of multiple citizenship are revealed,
models of its regulation applied in different countries are compared, and their influence on
shaping the political and legal status of an individual in Ukraine is evaluated.

This article represents an attempt to conduct a comprehensive analysis of contemporary
approaches to the legal regulation of multiple citizenship in Ukraine amid profound socio-political
transformations and global migration dynamics. The focus is placed on both theoretical foundations
of this institution and the practical implications of the newly adopted legislation, including its
influence on constitutional principles, public governance, national security, and the legal status
of citizens. The study aims to identify key issues that arise in the process of implementing
the multiple citizenship model and to substantiate possible directions for improving legal
regulation in this area.

Key words: multiple citizenship, dual citizenship, citizenship of Ukraine, legal status
of citizen, Ukraine’s 2025 legislation, national security, martial law, Ukrainian diaspora, migration
processes, simplified citizenship procedure, controlled citizenship model, state loyalty, legal risks
and consequences, constitutional and legal regulation, international legal approaches, legislative
implementation.

MoctaHoBka npob6bnemn. T[lpobnema Bu abo NOCTIMHWMIN 3aXUCT, @ B OKPEMUX
MHOXWHHOIO rpOMAAsHCTBA MAa€ CKlagHe  BuMaakax — rpoMaasiHCTBO KpaiHu nepeby-
Ta 6araTtoBMMipHe MOXOAXEHHS, sfKe (op- BaHHA. Taka cuTyauia CnpuyMHUNa OAHO-
MYETbCS Mig BMNAMBOM MONITUYHMX, couianb-  YacHO ABa B3A€EMOMNOB’A3aHi BMKIWKKU: 36e-
HUX, EKOHOMIYHMX | MpaBOBMX UMHHUKIB.  PEXEHHS NPaBOBOro M COLiaNbHOro 3B'A3KYy
Y cy4yacHOMYy CBIiTi rpOMaAsHCTBO MepecTtae  MiX AepXaBokw Ta ii rpoMagsaHamMu 3a Kop-
6y™m CTaTUYHUM HOPUAWMYHMM  CTaTyCOM, AOHOM, @ TakoX noTpeby rapaHTyBaTh Haui-
obMexXeHMM paMKaMu HauioHanbHMX KOp-  OHanbHy 6e3neky Ta HeaonyweHHS NnoABin-
OOHIB. nobanisauis, iHTeHcudikauis M-  HOI N0SAbHOCTI.

HapoaHoi Mob6iNbHOCTI, TpyAoBa Mirpadis, [JonaTkoBOi CKIagHOCTI Aofae TpuBana
PO3BUTOK UMMPOBUX TEXHOMONM i TpaHCHa-  Aig B YKpaiHi NpUHUMNY <EAMHOIO rpo-
LioHanbHUX 3B'A3KiB CTBOPIOOTb YMOBM, 3@  MaAsiHCTBa», 3akpinieHoro B KoHCTUTyUIl
akux gepani 6inbwe oci6 HabysaloTb rpo-  YKpaiHW, SKUWA TpaaWUIMHO TNyMaudmecs $K
MaasiHCTBa ABOX i 6inblwe gepxaB. 3poctae 3abopoHa MHOXWMHHOrMO rpoMaasiHcTea. Le
KiNbKICTb Nt0Aen, AN SKUX MyNbTUNACMOpT-  CMPUYMHANO OPUANYHI KOni3ii: 3 oAHOro
HiCTb € HE BUHATKOM, @ NPUPOAHUM eneMeH- 60Ky, rpoMaasiHn @akTUYHO MOrIM MaTu
TOM CYy4YacHOI i€HTUYHOCTI. Kilbka rpoMagsHCTB, a 3 iHWoro - npa-

Ons  YkpaiHm us npobnema HabyBa€e BOBi HacnigKM LbOro CraTycy 3aKoHOAAaB-
0cobnnBoOi  roCTpoTM B YyMOBaxX MOBHO- CTBOM He BM3Havanucda. BuHukanu cynep-
mMacwTabHoi arpecii Pociicbkoi ®epepa-  €4YHOCTI B NMUTAHHSAX AOCTYMNy A0 AEPXABHOI
uii (mani - pd). MinbioHn rpomagsaH 6ynn  cnyxbu, BincbkoBoro o06o0B’a3ky, BuboOp-
3MYyLUEHi BMiXaTu 3@ KOpPAOH, iHTerpyBaTMCA  4YMX Mpas, KOHCY/bCbKOro 3axucTy, noaaT-
B iHWWX AepXaBax, OTPUMyBaTM TMMYACO-  KOBWMX 3060B’A3aHb. Micna 2022 p. A0 HUX
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poganacb npobnema rpoMagsH, WO OMWUHU-
JINCS HA TUMYACOBO OKYMOBAaHUX TEPUTOPIAX
i 6ynn 3MyweHi npuinMaTn rpoMaasHCTBO
AepXXaBu-arpecopku, 4acrto nig TWUCKOM
ab0o 3 METOK BMXMBAHHS.

YxBaneHHsa y 2025 p. 3akOHy npo nera-
nisauito MHOXMHHOrO rpoMagaHCcTBa CTaso
BiAMOBIAAK AepXaBW Ha HOBI couianbHi
peanii, oAHaK LUe PpilleHHa akTyasnisysano
notpeby KOMMNMNEKCHOr0 HAayKoBOro nepe-
OCMWUCNIEHHS MiCUSl MHOXWHHOrMo rpoma-
OSHCTBA B CUCTEMi HauioOHanbHOro npa.a.
Cepen KNHYOBUX MWUTaHb 3anULLIAKOTHCA:
MeXi NOEAHAHHS rpoOMafsiHCTB, CRiBBIQHO-
WEHHS [HCTUTYTY MHOXWHHOIMO rpoMagsiH-
CTBa 3 KOHLEMUIE AepXaBHOr0 CyBepeHi-
TeTy, npobnemMm NOSNbHOCTI rpoMaasiHUHa,
rapaHTyBaHHSA HauioHaNbHOI 6e3neku,
PU3NKM 30BHIWUHBLOrO BMJWBY, a TaKOX
NPaKTUYHI Hacnigkn ons BMbopyoi cucrtemu,
060pOHHOI NONITUKKN, NOAATKOBOIO perysto-
BaHHSA i MirpauinHux npouecis.

CraH pocnig)xeHHsi. [lpobnemaTuka
MHOXWHHOIO Ta MNOABIMHOIMO rpoOMaAsiH-
CTBa 3Hauvwna BifOOpaKeHHA y npausx §K
YKpPaiHCbKMX, TaK i 3apybiXkHMX HayKOBLIB.
Ha MiXHapoAHOMY piBHi NMUTaHHA B3aeMOAii
AeKiNbKOX FpOMaAsiHCTB, KOMI3in HpUCanK-
uin i TpaHcdopmauii cyBepeHiTeTy AocChi-
axysanwu . Benn, P. bpybeiikep, M. Cnipo,
AKi aHanisyBanu BnnuB rnobanisaudii Ha
3MiHY TpaAUUiMHUX YSIBIeHb NPO rpoMaasiH-
CTBO. B yKpaiHCbKii NpaBoBi Hayui iHCTU-
TYT rpoMagsaHCTBa poO3rnsgaBcs y rnpauax
B. WWanoeana, . Pa6iHoBuua, O. Ckpwun-
Hioka, A. KpycsH, ki 30cepea)yBanu ysary
Ha TNYMAYeHHi NpuHUMNY €E€AMHOro rpoma-
OSIHCTBA, MOr0 KOHCTUTYUIWHIM npupoai Ta
Hacnigkax Ans npaBoOBOro CraTycy ocobwu.
BoaHoyac KOMMIEKCHUX AOCNIAXEHb MHO-
XWHHOIO rpoMagsiHCTBa B YMOBaX BOEHHOIO
CTaHy, MacoBoOi Mirpauii Ta 36poiHoi arpe-
Cii pd nokun wo 6pakye, a HOBITHI 3aKOHO-
Aasui 3MiHKM 2025 p. akTyanisyTb noTpeby
B NOAAJIbLUIOMY HAYKOBOMY OCMWC/IEHHI
LbOro iHCTUTYTY.

MeTol0 CTaTTi € KOMMJAEKCHUI aHa-
ni3 npasoBOI MNPUPOAM MHOXWHHOIO rpo-
MaAsHCTBa, AOCNIAXKEHHS  ocobnueocTen
MOro HOpPMaTMBHOIO perysBaHHA B YKpa-
iHi, @ TaKoX 3'CyBaHHA Cy4YaCHWUX BUKJIMKIB
i nepcnekTMB, MNOB'A3aHUX 3 YMpPOBaAXEH-
HAM HOBOI MoAeni rpoMaasHCTBa. Y Mexax
AOCNIOXEHHA YyBara 30CepeaXxyeTbCAd Ha

90

OUiHIOBa@HHI BMAMBY MHOXWHHOrO rpoma-
ASIHCTB@ HA KOHCTUTYUIMHO-NpaBOBUIK CTa-
Tyc ocobu, HauioHanbHy 6e3neky, Bubopui
Ta Mob6inisauinHi npoueaypu, a TakKOX Ha
BM3HAYEHHI NpaBOBMX KONI3iN i HanpsiMiB
noAanblioro BAOCKOHANEHHA 3aKoHOAAaB-
CTBa 3 YpaxyBaHHAM BOEHHOrO CTaHy Ta
rnobanbHMX MirpauinHmMx npouecis.

Buknaa martepiany pocnipXeHHs.
pPOMAAAHCTBO € (yHAAMeHTanbHOK KaTe-
FrOpPi€l0  KOHCTUTYLIMHOrO Ta MiXHapoa-
HOro npasa, WO BM3HA4a€E CTaauin Npaso-
BUM 3B'A30K MiXX 0C060K Ta JAep)aBolo,
AKUA BUPAXAETbCA Y B3aEMHUX nMpasax,
oboB’a3kax i BignosiganbHOCTI. pomMaasiH-
CTBO He 3BOAMTbCA nuwe Ao ¢$hopManbHOro
BOJIOAIHHA MACNOpPTOM — BOHO € MOJITUKO-
MpaBoOBOO HAJIEXHICTIO A0 NEeBHOI AepXXaBu,
WO MAE€ MOCTINHUW XapakTep i FPYHTYETbCS
Ha CYKYMHOCTI HPUANYHUX, ICTOPUYHUX Ta
couianbHUX YMHHUKIB. KnacnyHe po3yMiHHSA
rpomMagsiHcTBa nepenbayae, WO rpomMags-
HUH nepebyBa€e nig CyBEpPEHITETOM CBOEI
AEepXaBu, OTPUMYE i 3axXMUCT Ta BOAHOYAC
3060B'93aHM  AOTpUMYBATUCSA 1I 3aKOHIB,
BMKOHYBaTU nyb6niyHi 060B’A3KkK, 30KpeMa
M BINCbKOBI, MOAATKOBI, iHLUI.

B YkpaiHi npoTarom TpuBanoro uyacy
AOMiHyBana [AOKTPUHA >OPCTKOro <«eau-
HOro rpoMagsHcTBa», 3aKpinseHa
y cT. 4 KoHCTuTyuii YKpaiHu. TrnyMmadeHHs
Li€ei HOPMW NPOTAroM AeCATUNITb Crpuyn-
HAM0 AUCKYCIiT cepel KOHCTUTYUiIOHanICTIB.
3 ogHoro 60Ky, MpUHUMN €AMHOrO rpoma-
ASHCTBA TpaKTyBaBCs $SK HEMOXJ/IUBICTb
iICHYBaHHA rpOMaAsiHCTB aAMIHICTpaTUBHO-
TeputopianbHUX OAMHUUL (Ha nNpoTU-
Bary denepauiam). 3 iHwWoro 60Ky, 3aKkoH
YkpaiHn «[lpo rpoMagsaHCTBO YKpaiHu»
MiCTUB HOPMY MPO HEBU3HAHHSA MPaBOBUX
Hacnigkie HabyTTs rpoMaasiHMHOM Ykpa-
iHMW HWOro rpoMagsiHcTeBa, Wo Ae-¢dakTo
CTBOPIOBANO CUTYyaUilD «CNINOTU» AepXXaBu
A0 Apyroro nacnopra, ane He 3abopoHsno
Moro npsMo nig 3arpo30k KpUMiHaNbHOI
BiANOBiAANbHOCTI.

MHOXWHHE TrpoMagsaHCTBO €  CKiaj-
HMM MNPaBOBWUM IHCTUTYTOM, KM B YMOBax
cyyacHoro rnobanizoBaHoOro CBiTy NOpPoAXYE
SIK 3HA4YHi nepeearu, TakK i CYTTEBI PU3MKH,
Wwo 3anexartb Big ocobnuBocTen Hauio-
Ha/IbHOr0 3aKOHOAABCTBA, reonosiTUYHOro
KOHTEKCTY Ta KOHKPETHMX O6CTaBUH XUTTA
noro Hocis.
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[0 MO3UTUBHMX HACNIAKIB MHOXWHHOMO
rpomMagsHcTea, 6e3yMOBHO, HanexwuTb CyT-
TEBE PO3LWMPEHHS MOXMBOCTEM peanisa-
uii Ta 3axucty npas i ceBobon ocobu. BoHa
3a3BMYal KOPUCTYETbCA MOBHUM 06CAroM
rpOMagsHCbKNX, MONITUYHUX, EKOHOMIiY-
HMUX | couianbHMX MNpaB y Aepxasi NOCTiN-
HOrO MpOXWBaHHA, BogHo4yac 3bepirae
rMnboKi KynbTYpHi, MOBHi, CiMEWHi M icTO-
PUYHI 3B'A3KK 3 AEpPXXaBOK CBOr0 €THIYHOro
UM POAMHHOIO MOXOMXeHHs. Taka cuty-
auia cnpus€e @OpMyBaHHIO TPAHCKOPAOH-
HOI iAeHTM4YHOCTI, 36arayye HauiOHaNbHI
KynbTypWu, MIATPUMYE MNOCTINHY Mixocobuc-
TICHY M IHCTUTYLINHY KOMYHIKaLilO MiX CycC-
NiNbCTBAMU Ppi3HMX KpaiH. I3 npakTuyHoro
nornsay Aep)xasam, WO MNpUAMaKOTb, 3Ha-
YHO fnerwe iHTerpyBaTth ocib, sKi BXxe MalTb
npaBoOBUK CTaTyC rpoMagsiHWHa iHWOI Kpa-
iHK, HiXX anaTpuais abo iHoO3eMuiB 3i cknaa-
HOK MirpauinHoto icTopieto. [Ana aepxasu
MHOXWHHE rPOMaAsAHCTBO BiAKPUBAE LUNPOKI
MOXJ/IMBOCTI  NiATPUMaHHA  €KOHOMIYHMUX,
couianbHUX | KynbTYpHWUX 3B'A3KiB i3 Aia-
CMOpoI0, 3anyyeHHs npaMUX iHBeCTuUin,
penaTpiauilo Kanitany, nepegady cy4dacHux
TexHonorin, obMiH 3HaAHHAMW Ta AOCBIAOM,
a TaKOX PO3LWMPEHHSA MiXKAEpXaBHOro Cris-
pobiTHMLTBA Ha BCiX piBHAX [6, c. 28].

BoaHouac MHOXMWHHE rpoMaasH-
CTBO TMOPOAXYE HU3KY CEepNO3HUX PpuU3N-
KiB | NOTEHUINHO HeraTUBHMX Hacnigkis,
AKi B yMOBaXx BiHM HabyBakwTb 0CO6IMBOI
roctpotun. Hanbinbw Big4yTHOWO Npobnemoto
3a/IMLLAETBCS MOX/IMBUIN KOHMDNIKT topuany-
HUX 060B'A3KiB Nepes ABoMa abo KinbKoMa
AepxaBamu. Hamackpasiwe ue nposBns-
€TbCSA Yy cdepi BiNCbKOBOI cnyxbu: ocoba
TEOPETMYHO MOXe nignaratm npusoBy A0
36pOMHMX CWMA KiNbKOX KpaiH OA4HO4YacHo,
LLIO CTBOPIOE HE NuLe NpaBoBYy, a N rMNB6OKy
MOpanbHy W €eK3UCTeHUiHy aunemy. He
MEHLU aKTyanbHOW € npobnema noABiIMHOIO
onofaTKyBaHHSA, KONM ABi OpuUcauKLUii npe-
TEHAYIOTb Ha OMoAaTKyBaHHA TOro CaMoro
A0X04Yy uM MaKrHa, WO CYTTEBO YyCKnaa-
HIOE (PiHAHCOBE NJIAaHYBaHHA Ta MOXe npu-
3BOAUTM [0 3HAYHUX MaTepianbHMX BTpaT.
OKpeMnM KPUTUYHUM aCMNEKTOM BUCTYNa€E
NUTAHHSA AMNJIOMATUYHOIO M KOHCY/1bCbKOIO
3aXMCTy: AKWO npaBa ocobu nopyLllyTbCs
Ha TepuTopii OAHIEI 3 AepxaB ii rpoMaasiH-
CTBa, iHWa JepxaBa 4acTto no3basneHa
IOPMANYHMX NiacTaB  ans  e@eKTMBHOro
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BTPYYaHHS, WO CYyTTEBO nocnabnioe mexa-
Hi3MKM 3axucTy. Y nonitTmyHoMmy Ta 6esne-
KOBOMY BMMipi MHOXWHHE TrpoOMaAsHCTBO
HepiaKo BWKJIMKAE O06rpyHTOBAHI CYMHIBK
WOoAO PpiBHSA NOANBLHOCTI 0CO6M [0 KOH-
KPeTHOi AaepXaBu, WO Moxe obmexyBaTu
aoctyn 6inaTpuais 40 Aep)XaBHOi cnyxbu,
cTpaTeriyHnx nocag, pobotn 3 paepxas-
HOI TaeMHuUe abo yyacTi B NONITUYHOMY
XUTTI KpaiHn. B yMoBax BiHW Ui pU3MKK
TpaHCHOPMYIOTbCS Y MNpAMi 3arpo3m Hauio-
HanbHiM 6e3neui, konn ocoba i3 rpoMassiH-
CTBOM fAepxxaBu-arpecopku abo ii caTeniTis
Moxe 6yTn BMKOpUCTaHa K KaHan BM/uBY,
WMNMUIYHCTBA YM  AMBEPCINHOI  AiSNbHOCTI
[6, c. 28].

MNoBHoMacwTabHa arpecia pd Ta MacoBa
Mirpauis ykpaiHuiB 3MiHWUAW  CYCRiNbHWUNI
A0oroBip. MinbMOHM yKpaiHUiB ONUHUAKCSA
33 KOPAOHOM, iHTEerpyw4mcb y npaBoOBi cUC-
Temn kpaiH €C, CLIA, KaHagwun. [loctana
peanbHa 3arpo3a acuMmindauii Ta BTpaTU
npaBoBOro 3B'A3Ky 3  BaTbKiBLKWHOLO.
Y UbOMY KOHTeKCTi 3aKoHOAaBui iHiuiaTMBK
2024-2025 pp. woao neranisauii MHOXMWH-
HOro rpoMajsiHCTBa CTasin He MPOCTO Moni-
TUYHUM KPOKOM, a CTpaTeri€ld BMXXUBAHHSA
Hauii. Nepexig 00 MoAeni KOHTPOJSIbOBAHOMO
MHOXWHHOIO rpoMaasHCTBa A03BoNse 36e-
perTu YKpaiHCbKY iAEHTUYHICTb Yy rnobani-
30BaHOMY CBiTi, BOAHOYAC BCTAHOBJIOE YiTKi
MeXi NOSANIbHOCTI.

BepxoBHa Papa YkpaiHu 18 u4epBHSA
2025 p. yxBanuna 3akoH «[1p0 BHECEHHS
3MiIH 00 [AesKMxX 3aKoHiB YKpaiHM LWWoao
3abe3neyeHHsa peanizauii npaBa Ha HabyTTH
Ta 36epexeHHS rpoMafsiHCTBa YKpaiHu»,
KM 6yB nianucaHum lNpe3ngeHToM Ykpa-
iHM 15 nunHa Toro X poky. 3akoH Habyae
YMHHOCTI 4epe3 nMiB poKy nicasg nignu-
CaHHS - 16 ciyHa 2026 p. [7].

3aKoH BIiAKpPMBAE MOXNMBICTb CchopMy-
BaTU <«XKMBUM NaHUIOr» MK YKpaiHOKW Ta
CBITOBOK [Aiacnopoto, WO Haniyye npu-
6113HO 25 MiNbMOHIB yKpaiHuiB y noHaa 80
KpaiHax cBiTy. [103a Mexamu YKpaiHu npo-
XMBAE Maixe Taka caMa KiNbKiCTb yKpaiH-
uiB, 9K i BCepeAuWHi agepXaBu, TOMY 3arpo-
BaJ)XEHHS MHOXWHHOIMO  rpOMAAsAHCTBA
€ He Nuvwe pUAMYHUM MeXaHi3MOoM, arne
M iHCTpyMeHTOM 36epeXxeHHs HauioHanbHOI
iAEHTUYHOCTI, OCKi/IbKM YKpaiHUsM 3a KOp-
AOHOM 6inbwe He NoTpibHO BIAMOBAATUCS
Bi rpoMaasiHcTBa YKpaiHu [7].
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YXBasieHHA 3aKoHy TnMpo Jeranisauito
MHOXWHHOIO rpoMajasHCTBa CTBOPMIO Mpa-
BOBi MepeayMmMoOBM AN4 NOYaTKy MpaKTu4-
HOI peanisauii HOBOI MoAesi rpoMagsaHCbKOI
HanexHocTi. Hanbnmxumm yacom ypsia Mae
3aTBEpPAMTM HeOobXiAHi nia3akoHHI HopMa-
TUBHI aKTW, SKi BU3HA4YaTUMYyTb npouenypy
nNigTBepaXXeHHs iHO3eMHOro rpoMagsHCTBa,
nopsaaoK MOAAHHA JAeknapauin, BeAeHHS
PEECTpiB i MexaHi3aMu O06MiHy iHdopMa-
uieto 3 iHOo3eMHMMK pepxaBamun. Came Ui
pilleHHs BM3HayaTb aKTUYHY edeKTUB-
HiCTb pedOopMK, OCKINbKN 3aKOH OKpec-
NIOE 3aranbHi pamMKku, a Moro iMnnemeHTa-
uis notpebye petanbHOI pernameHTauii.
BiACYTHICTb YiTKMX TexXHiYHMX npoueayp
mMorna 6 cTBOpUTU NpPaBOBY HEBU3HAYEHICTb,
TOMY MiArOTOBKa TaKWX aKTiB € KIH4YOBUM
€/IeMEHTOM Ha WAsaXy A0 MNOBHOLIHHOIO
3anycKy HOBOI Moaeni.

OaoHMMK 3 nepwux Aepxas, WOoA0 SKWUX
YKpaiHa 3acTocoByBaTUME MeXaHi3MuM MHO-
XWUHHOrO rpoMajsHCTBa, CTaHyTb Himeu-
ynHa, Monbwa, Yexia, CLUA ta KaHapa [8].
Lle He Bunagkosun BMbip, a noniTMkKo-npa-
BOBa CTpaTerid, 3acHOBaHa Ha MNOEAHAHHI
KpuTepiiB 6e3nekun, iHTerpauii Ta reononi-
TUYHOI nigTpuMkun. Ui gepxaBu HanexaTb
A0 rpynn Hambnuxumx napTHepiB YkKpa-
iHnM - uneHiB €C, HATO abo Kn4oBUX
TPAHCATNAHTUYHUX COK3HUKIB, WO HaAAlOTb
mMacwTabHy BicbkoBy, ¢iHAHCOBY Ta ryma-
HiTapHy Qgonomory. IxHi npaBoBi cucTemu
MatTb yCTasleHi MexaHi3Mn poboTn 3 iHCTU-
TYTOM NOABINHOrO YW MHOXWHHOMO Trpo-
MaAsHCTBA, WO MOJerwnTb BCTAHOBJIEHHS
npoueaypHoro cnispobiTHMUTBA.

Okpemoro aHanizy noTpebye nuTaHHS
ObMeXeHHA MOoniTUYHUX npaB ocib i3 MHO-
XWHHUM TrpoOMaAsHCTBOM. B yMoBax BilHU
Aep>xxaBa NoBMHHA MaTu abCconTHy BMeEB-
HEHICTb Y NOSINIbHOCTI 0Ci6, SKi yxBantowTb
AepXaBHi piweHHA. ToMy 3aKoHO4aBCTBOM
BCTAHOB/IEHO iMMepaTuBHY 3abopoHy Ans
6inaTpuaie obinmaTtn BnbopHi nocaam, npa-
LIOBATM B OpraHax Aep)XaBHOi Bnaau, Mic-
LEeBOro caMoBpsAyBaHHSA, cypax, NpoKypa-
TYypi M iHWKWX NPaBOOXOPOHHMX opraHax. Lle
obMexeHHs 6a3yeTbCa Ha KOHUEnLUii «KOH-
dnikTy nosinbHocten». Ocoba, sika npucar-
Hyfla Ha BIPHICTb iHWIN AepXaBsi, He Moxe
06’ekTMBHO 06CTOIOBATU iHTEpecu YKpaiHu,
0cobnMBO KOMW Ui iHTEpecn MOXYTb cynep-
euynTn iHTepecaMm Apyroi KpaiHum rpoma-

92

AsHcTBa [9]. Hanpwuknag, HasiBHICTb rpo-
MaASiHCTBa HaBiTb APYXHbOI KpaiHM Moxe
CTBOPIOBATM KOHMNIKT iHTepeciB B YyKna-
AAHHI MDKHapoAHWX yroA, BWpilWeHHi Top-
roBesibHMX crnopie abo NUTaHHAX eKcTpa-
avuii. Tomy BuMOra Bmxody 3 iHO3EMHOro
rpoMagsiHcTBa AN AepXXaBHUX CNy»X60BLUiB
3a/IMWAETLCA HEMOPYLIHOK. YNPOBaAXeHHS
060B’A3KOBOro  AeknapyBaHHS  HasABHOCTI
iHO3eMHOro rpoMajsiHCTBa AJ19 KaHAwuaaTis
Ha Ny6niyHi nocaan € HeobXigHMM MeXaHi3-
MOM Bepudikauii, aknin mae 3abesnevysa-
TUCS CMNaMm cneuianbHUX Cnyxo.

BaxnMBMM  acnekToM €  CMNpOLUEHUN
nopsaaok HabyTTa rpoMaasiHcTBa  YKpa-
iHM, LLO 3aCTOCOBYETbLCS A0 rpoMaasH aep-
XaB, BkA4YeHnx KabiHeToM MiHicTpiB A0
crneuianbHOro nepeniky KpaiH-napTHepiB.
Y Mexax uiei npouenypwv iHo3eMeLb 3aMiCTb
3060B’A3aHHSA NPUMUHUTN iHO3EMHE rpoMa-
ASHCTBO NOJAE AeKnapauilo Npo BU3HAHHA
cebe rpoMagsaHMHOM YKpaiHK, WO 3acBigyye
Moro nosNbHICTb A0 AepxaBu. BoaHouyac
BiH Ma€e BMKOHATW 3arasbHi BMMOrM: Mpo-
XuBatn B YKpaiHi 6e3nepepBHO MpPOTArom
n'aTM poKiB, MaTtuM [03Bi Ha iMMirpadito,
NigTBEPANTM 3aKOHHI A)Xepera iCHYBaHHSA Ta
CKNacTu icnutu 3 MoBu, KoHCTUTYUIi Ta icTo-
pii YKpaiHn A0 MOMeHTy HabyTTs rpoMaisiH-
ctBa [5].

[na oKpeMnx Kateropin 3assBHUKIB — 0Cib
3 BM3HAYHMMK 3acnyramu, ocib, NpUNHATTS
AKMX CTaHOBWUTb JepXXaBHWN iHTepec, Ta
iHO3eMuiB, sKi 6epyTb y4acTb Yy 3aXMUCTI
YKpaiHn - 3aKkoH nepepbayae [0AATKOBI
CrpoLeHHS. BOHM MOXYTb CKIacTu Heob-
XigHi icnuTKM BXe nicng OTPUMAaHHSA rpo-
MaasHCTBA, 3BiNbHAKTLCA Bid 060B’A3KYy
N'ATUPIYHOrO MPOXMBAHHA B YKpaiHi Ta He
notpebytoTb A03BOSY Ha iMMirpauito. Ans
BiCbKOBOCNYXX60BLIB TakoX He BuMara-
ETbCSA MIATBEPAXEHHS 3aKOHHUX gxXepen
icHyBaHHSA [5]. Lle € BMSIBOM BASAYHOCTI Aep-
XaBu TUM, XTO PU3IUKYE XUTTAM 3apagu
il ceoboamn, Ta Hapa€e M Ta iXHIM poauMHaM
HaNEXHUA couianbHUIM | NpaBOBUIM 3axuCT.
Takuin Niaxi4 TakoX BUPIWYE NUTAHHA Nnera-
nizauii  ixHboro nepebyBaHHA B YKpaiHi
nicns 3aBepLUEHHA KOHTPaKTy Ta 3axuLuiae
Bi4 MOXJ/IMBOI eKCTpagumuii 40 KpaiH, ApyX-
HiX 80 pod.

MpoTe B yMOBax BOEHHOrO CTaHy BCTa-
HOBMEHO XOPCTKi  3anobixHuku. KaTe-
rOpu4yHo 3ab6OpPOHEHO MHOXWHHE rpoma-
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OSHCTBO 3 JepXaBol-arpecopkot abo
AepXXaBol-0KYyNaHTKoW. byab-5Ki 3B'A3KK
i3 KpaiHOW, WO 3arpoxye TepuTopianb-
HiM winicHocTi YKpaiHu, po3rnaparTbCs SK
3arpo3sa HauioHasnbHin 6e3neu;.

Haa3BMyaiHO BaX/NMBUMM Y  KOHTEKCTI
OOCNIIAXEHHS € NMUTAHHA TakK 3BaHOI «Mpu-
MYCOBOI nacnopTtm3auii», aky pd 3A4iIMCHIOE
Ha TWMYacOBO OKYMOBaHUX TeEpPUTOPIAX
YkpaiHm. OkynauinHa aaMiHicTpauis CTBO-
PIOE YMOBM, 3@ AKUX BWMXUBAHHA JOAMHMU
6e3 OoTpuMaHHS pOCICbKOro nacrnopTa
CTa€E HEMOXNMBUM: 6/IOKYETbCA AOCTYN A0
MeAWUYHOl AO0MOMOrM, couianbHUX BUMNaT,
rymMaHiTapHoi aornomorwy, BUHUKAaTb
3arpo3u aenopTauii Ta BUIYYEHHS MaliHa.
Y UbOMY acnekTi yKpalHCbKe 3aKoHOo4aB-
CTBO [AEMOHCTPYE TyMaHIiCTUYHUMI nigxia,
po3MexoBy€e [06poBiNbHe HabyTTa rpoma-
OSHCTBA Ta BUMYLLEHE OTPUMAHHSA OOKYMEH-
TiB OKYyMaHTa. 3rigHo i3 YAHHUMU HOpPMaMMU,
npumycose HabyTTa rpomMaasiHCTBa pd Ha
TUMYaCOBO OKYMOBaHUX TeEPUTOPISX He
BU3HAETbCHA YKpAIHO Ta He CTBOPIOE XOA-
HMX MpaBOBMX HacNigkiB. Taki OOKYMEHTU
BBa)atoTbCs HiK4eMHMMU. Lle o3Ha4ae€, LWo
rpoMagsaHun, AKi Ctanu XepTtBamu MpuUMyCo-
BOi nacnopTm3auii, He BBaxawTbca bina-
TpuaamMn B HOPUAMYHOMY CEHCi LUbOro cnosa
M He nignaraoTb BignoOBiAaNbHOCTI 3@ caM
(pakT HasfABHOCTI POCIMCbKOro «nacrnoprta»,
SAKWO BOHM HE BUMHSINM AiK, WO KBanidiky-
I0TbCA K KonabopauiHa AisnbHICTb. Taka
no3uuia € KPUTUYHO BAXMBOK ANA peiH-
Terpauii OKynoBaHWX TEpPUTOPIA, OCKINbKMK
BOHa 3anobirae cturmMatm3alii HaceneHHs,
SKe OMUHUIIOCA B 3apyYHUKaX OKYynauinHoOro
pexumy [5].

OaHMM i3 Hanbinblw YyTAMBUX NUTaHb,
NOpYLWeHNX Yy CyCnifbHiK AWCKYCIT WwoAao
HOBOro 3aKOHYy, € CTaHOBMULLE YKpalHUIB,
AKi OMUHUAUCA Ha TMMYacoOBO OKYMOBaHUX
TepuTtopisax i 6ynu 3myweHi NpURHATU rpo-
mMaasaHCcTBo pd. [obowBaHHSA CTOCYHOTbCS
TOro, Wo dakT HabyTTa pOCIMCbKOro rpoma-
ASIHCTBa Moxe 6yTu po3uiHeHun sk fobpo-
BiNbHWI | CcTaTW nigCctaBol Ans BTpaTU
rpomMagsHcTBa  YkpaiHuW. OpHak  HopMa
3aKoHYy 6e3nocepefHbO yCyBa€ U0 3arpo3sy:
HabyTTa  rpoMagsHCTBa  AepXXaBu-arpe-
COpPKM Ha TMMYacoOBO OKYMOBaHiN TepuTopii
He BBAXa€TbCSA A06POBINbHUM, HaBiTb SKLO
ocoba nopgaeana 3asBy Npo WNOro OTpu-
MaHHS. AHANOriYHWiM niaxia NOLWMPIETLCS
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Ha ocib, Akux 6yno He3akOHHO AenopTo-
BAHO 3 OKYMOBAaHWX TepuUTOpiN i aKi oTpu-
Mann poCiMCbKe rpoMaasiHCTBO 3a MexXamu
Ykpainu [5].

OTXe, 3aKOH He MoKfaga€E Ha rpoMaasiH
BiAMNOBIAANbHICTb 3@ BUBIp, 34iMCHEHUI nig
TUCKOM OKYynauiHoi Bnaaun, Ans BUXUBAHHS
abo 36epexeHHs 6a30BUX NpaB Yy 30Hi, Ae
YKpaiHa TMM4YacoBO He 3AiMCHIOE KOHTPOJIHO.
Lle € Bax/MBuUM NpaBOBMM CUrHaNOM: Aep-
XaBa He BBAXa€ TaKWMX 0Ci6 HenosnbHUMUK
N He pO3puBAE 3 HMMM MNPaBOBOroO 3B'SA3KY.
BMHATKN CTOCYIOTbCA Nuwe TUX BUNAAKIB,
Konu aii ocobun cnpsiMoBaHi Ha NiATPUMKY
36ponHOI arpecii, nponaraHay BiMHW 4K
CTBOPEHHS 3arpo3 HauioHanbHin 6e3neui
YKpaiHu.

Jleranizauis MHOXWHHOro rpoMajsHCTBa
BiAKPUBAE HWU3KY CTpaTeriyHMx MOXJIMBOC-

Ten. [lo-nepwe, mMOBEPHEHHSA JOACBKOroO
Kanitany: BWCOKOKBanidikoBaHi crneuia-
nictm (IT, MeaguumHa, iHXeHepis, Hayka)

3MOXYTb NlerasibHO npautoBaTn B YKpaiHi,
iHBEeCTyBaTW, KyrnyBaTW HEPYXOMiCTb, roso-
CyBaTW, He BTpayalouum couiasbHUX rapaHTin
KpaiHM MNOCTIMHOro npoxwueaHHA. [Mo-gpyre,
nocuneHHs 06OpOHO34ATHOCTI:  IHO3EMHI
BeTepaHW Ta Ailo4di KOHTPAKTHUKWU OTpUMY-
I0Tb peasibHy MNepcrnekTMBy FPOMaAsHCTBA,
WO nigBMLYE MOTMBAaLIiO A0 MNPOAOBXEHHS
cnyxbébu. Tllo-TpeTe, 3MiUHEHHS MiXHapoa-
HOi MNiATPUMKK: KpaiHW 3 BEJIMKOK YKpaiH-
CbKOI Aiacrnopoo OTPUMYKOTb A0AATKOBWUM
CTMMY/N HajaBaTW BINCbKOBY, (PiHAHCOBY Ta
rymaHiTapHy gonomory. o-4yeTBepTe, AeMO-
rpadiyHni edekT: HaBiTb YacTKOBE MoBep-
HEeHHA Aiacnopw 34aTHEe YMoBiIbHUTU KaTa-
CTpodiyHy genonynauito YKpaiHu.

BogHoyac HOBI HOPMW HECYTb CepnO3Hi
pU3NKW. HaWrocTpiwmMMm € puU3nK LWOAO0
HauioHanbHOi 6e3nekn: BIACYTHICTb YiT-
KOr0 MEXaHi3My nepeBipKM  «ETHIYHOro
NOXOOXXEHHA» MoOXe 6yTM BMKOpUCTaHa
ONs MPOHWMKHEHHS areHTiB Brmey. [1po-
6bnema noSNbHOCTI BWHMKAE Yy BUNagKax,
Konu ocoba 3 KinbkoMma nacrnoptamMm Moxe
6yTM npu3BaHa A0 apMii iHWOI AepXaBu
(akTyanbHo ans I3painto, TypeyuuHu, py-
3il). HancknagHiwe nuTaHHSa - cTaTycC rpo-
MafsdH YKpaiHM Ha TMM4YacoBO OKyMoBa-
HUX TepuTopiax, $£AKi OoTpuManaun nacnopt
pd nig npuMMycoM. SKWO 4YMHHA pepakuis
CT. 19 3akoHy YkpaiHn «[1po rpoMaasiHCTBO
YKpaiHn» 3annwntbcs 6e3 3MiH, MinbnoHu
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nwoaen Moxytb 6yTn aBTomMatMyHO no3bas-
JNleHi YKpaiHCbKOro rpoMagsHcTea. AAMiHi-
CTpaTUBHI PU3MKKM MNOB'A3aHi 3 BIACYTHICTIO
€OVMHOro peeCTpy 0cCib i3 MHOXWHHUM rpoma-
OSHCTBOM i MexaHi3My 06MiHy iHdpopMauieto
3 iHWKWMK aepxxaBaMu.

BUCHOBKW. MHOXWHHE TpPOMaAsiHCTBO
B YKpaiHi nepeTBOPIOETbCA 3 AUCKYCINHOI
TEOpPeTUYHOI KOHCTPYKLUIi HA peanbHWUi npa-
BOBMN [HCTUTYT, WO MaTUMe AANEKOCAXKHI
Hacniakn Ans gepxasu, CycCninbCTBa Ta
KOXHOro rpoMagsHuHa. YXBaneHe 3aKOHO-
nascteo 2025 p. cTano NoBOPOTHUM MOMEH-
TOM, ajXe BOHO 3aKflaJa€E OCHOBY AN
NoeAHaHHA 36epexeHHs HauioHanbHoi 6e3-
nekn Ta 3aXUCTy NpaB MibMOHIB yKpaiHUIB
y CBiTi. HOBi HOpMUM CTBOPIOOTL MOXJIMBOCTI
Ans po36byaoBu 3B'3KiB i3 MNOTYXHOK YyKpa-
THCbKOK Aiacrnopoto, MOCUIITE  MiXKHa-
poOAHY NIATPUMKY, CNpUSAIOTb MOBEPHEHHIO
NOACLKOro KaniTany n iHTerpauii iHo3eMHUX
rpoMagsH, €Ki 3axuwanu YkpaiHy. BogHo-
yac npaBOBe peryslBaHHSA MHOXWHHOMO
rpoMagsHCTBa Hece HW3KY BUKIWUKIB — Big
pusnkis 6e3nekn [0 HeobXigHOCTI BAOCKO-
HaAWTU CUCTEMY nMepeBipKN NOANbHOCTI,
CTaHAapTulyBaTn obMiH iHpopMaLiEe 3 iHO-
3eMHUMU [epXXaBaMu, rapMoHi3yBaTu HOpPMU
noaaTkoBoro,  BMBOPYOro,  BINCbKOBOMO
M aAMiHICTpaTMBHOIO 3aKOHOA4ABCTBA.

OcobnnBo Bax/IMBUM € TYMaHICTUYHUN
nigxia gepxasu [0 rpoMagsH, AKi OnMUHK-

JINCS Ha TMMYacoBO OKYMOBAHWUX TepuUTO-
pissx i 3MyweHi 6ynu NpUMHATKM pOCinCbke
rpoMagsiHCTBO. 3aKOH U4iTKO pPO3MEXOBYE
A06poBiNbHI  Ta NpuMycoBi Aii, 3axuwac
uMX nogen Big BTpaTU NpaBOBOro 3B'A3KYy
3 YKpaiHotw. Le dopmye niarpyHTs ana man-
6yTHbOI peiHTerpauii Ta 3anobirae cycninb-
HiM nonspusauii.

YcniwHa  iMnnemMeHTauis  3aKoHo4aB-
CTBa BMMaraTMMme 3naroaxeHoi pobotu
ypsay, M3C, OAMC Ta cneuianbHux cnyxo6,
OCKi/IbKM caMe nig3aKkoHHI akTu BU3Ha4vaTu-
MYyTb MNPaKTUYHY edeKTUBHICTb pedopMu.
YxBaneHHs nepeniky  aep)as-napTHe-
piB, cepes AKUX MepwuMm CTaHyTb Himeu-
ymHa, Monbwa, Yexia, CLWUA Ta KaHaaa,
BiAKPMBAE wWnax A0 ¢GopMyBaHHA Npo30-
pux i 6e3neyHmx MexaHi3MiB MHOXWHHOrO

rpoMaasHCTBa.
OTxe, neranizauis MHOXWHHOIO rpo-
MagdaHCTBA - Ue CTpaTeriyHe pileHHs,

WO Ma€E noTeHuian 3MiUHUTU YKpaiHy £K
aemorpadiyHo, Tak i €KOHOMIYHO Ta reo-
nonitTuyHo. [llpoTte BOHO noTpebye Bigno-
BiJaNbHOr0O  HOPMATMBHOIO  CYMnpoOBOAY,
CUCTEMHOI pobOTM IHCTUTYUIM | nNOCTinN-
HOro0 MOHITOPUHIY pu3ukiB. Pedopma cTaHe
YCNiWHOK Nnwe To4i, KON NOEAHAE iHTep-
ecu [epXaBu Ta MIiNbMOHIB YyKpaiHUiB, sKi,
He3aNexHO Bi4 Micua NpPOXMBaAHHA uu
HasfBHOCTI Apyroro nacrnopta, 36epiratoTb
3B’A30K 3 YKpaiHoto.
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Cratrs npucsBsideHa npaBoBOMY aHasizy 0COo6/MBOCTEN (YYyHKUIOHYBaHHS Ta peryioBaHHs
JiSiIbHOCTI OpraHiB lep)xaBHOi BUKOHABYOI B/laAgn B yMOBax BOEHHOIO CTaHy. AKTyaslbHiCTb TEMU
3YMOBJIEHA CyYaCHUMU reornosliTU4HNUMU BUK/IMKaMU, 30KpeEMa TpUBaJIuM BOEHHMUM CTaHOM B YKpa-
THI, WO crnpu4YnHMB 3HaYHIi TpaHchopmauii IHCTUTYUINHOT CTPYKTYpu ny61idHoi Biaan. KoHcTaTty-
ETbCS PparMeHTapHICTb HasiBHUX AOC/IAXKEHb, A€ AOMIHYE CEeKTOopaibHUi abo npakTu4yHO OpieH-
TOBaHui niaxig, i 0brpyHToBaHO HEO6XIAHICTb CUCTEMHOIO AOKTPUHA/IbHOIO OCMUC/IEHHS €BOIIOLIT
rpaBoBOro CTaTycy 1a KoMreTeHUiti opraHiB BUKOHaBYOl B/1aAn B €KCTPEMASIbHUX PEXUMAX.

HaronoweHo Ha ¢yHaamMeHTanbHOMY MNPpUHUUII NoAINYy BAaAM Ta Horo TpaHcgopmayii nig 4ac
BOEHHOIO CTaHy, KoJjin BiAbyBa€ETbCs TMMYACOBa LIEHTPasli3alisi MoOBHOBaXeHb Ha KOPUCTb BUKO-
HaBuoOI rifikn 3 060B’SI3KOBUM 36€peXEHHSM NMap/1aMeHTCbKOro 1a CyA40BOro KOHTposo. O6rpyH-
TOBAHO, L0 HaBITb B yMOBax BOEHHOIO CTaHy BEPXOBEHCTBO pasa 1a roAis B1aau 3a1uLlarTbCcs
OCHOBaMy KOHCTUTYLIMIHOIro s1a4y, @ OOMEXEHHS rpaB MOX/INUBI JinLie B MexXax MporopuiriHOCTI
Ta HeObXiAHOCTI.

AHanizyTbcsi 0c06/1MBOCTI OyHKLIOHYBaHHS OpraHiB BUKOHaBYOi B/1aaun, 30KPEMa PO3LLUMPEHHS
rnoBHoBaxkeHsb lpesnaeHTa, KabiHeTy MiHiCTpiB Ta BilICbKOBUX aaMiHicTpayin. lposeaeHo nopis-
HSJIbHO-NPaBoBUI Or/sf MiXkHapoaHoro A4ocsigy: CrnonydyeHux LUtatis Amepuku (Insurrection Act,
War Powers Resolution, cnpaBa “Ex parte Milligan”), ®paHuii (régime d’état d’urgence, BUCHOBKU
JlepxxaBHoi paan WoA0 LWKIAIMBOCTI NMPOSIOHrayii Hag3BudanHux pexumis), Ispainto (TpuBanni
Haz3Bu4arHui ctaH 3 1948 poKy T1a CyAoBui KOHTPOJIb 3a MponopuUiniHicTio), BeankobputaHii
(Civil Contingencies Act Ta BiaMOBa Bizg abCcoIOTHOI BUKOHaBYOI Anckpewii).

OcobnimBa yBara npugineHa AOKTPUHAIbHUM acriektaM, 30Kpema JOKTPUHI HeobXiaHOCTI, po3-
MexyBaHHIo rule by law Ta rule of law, a Takox napafiokCy BOEHHOro CTaHy, SIKUi He MoBUHEH
CTBOPIOBATH «paBoBi YOPHI Aipn>.

Pe3roMy€eTbCsl, WO eEeKTUBHICTbL BUKOHaBYOI BNaAN Yy KPU30BUX yMOBax MOX/MBA JMLLIE 3a
36epexeHHs1 pyHAaMEHTalbHUX €/IEMEHTIB 0Aisly B/aAW ¥ OpieHTaUii Ha LWBUAKE BigHOBJ/IEHHS
KOHCTUTYLINAHOIO nopsiaKy.

KnrouoBi cnoBa: BepXxOBEHCTBO MpaBa, BUKOHaB4Ya B/afa, BOEHHWH CTaH, HaA3BUYaKHI
MOBHOBAa)XXEHHS, OpraH Aep)xaBHoi BUKOHaBYoi BJ1aaun, NOBHOBaXeHHS, noAis Baaav, npasa j1roam-
HU, NpaBoBe peryBaHHA.

Puzyrnyi Viacheslav. Features of the functioning and Ilegal regulation
of the state executive bodies’ activities under martial law

The article is devoted to the legal analysis of the features of the functioning and regulation
of the activities of state executive bodies under martial law. The relevance of the topic is
stipulated by modern geopolitical challenges, in particular the long-term martial law in Ukraine,
which caused significant transformations of the institutional structure of public power. The
fragmentation of existing research, dominated by a sectoral or practically oriented approach,
is noted, and the urgency for a systematic doctrinal understanding of the evolution of the legal
status and competencies of executive bodies in extreme regimes is substantiated.

The fundamental principle of the separation of powers and its transformation during martial
law, when there is a temporary centralization of powers in favor of the executive branch
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with the obligatory preservation of parliamentary and judicial control, is emphasized. It is
substantiated that even under martial law, the rule of law and the separation of powers remain
the foundations of the constitutional order, and restrictions on rights are possible only within
the limits of proportionality and necessity.

The peculiarities of the executive authorities’ functioning are analyzed, in particular
the expansion of the powers of the President, the Cabinet of Ministers and military administrations.
A comparative legal review of international experience of the United States of America (Insurrection
Act, War Powers Resolution, Ex parte Milligan case), France (régime d’état d’urgence, conclusions
of the State Council on the harmfulness of prolonging emergency regimes), Israel (prolonged
state of emergency since 1948 and judicial control over proportionality), and Great Britain (Civil
Contingencies Act and rejection of absolute executive discretion), is done

Special attention is paid to doctrinal aspects, in particular the doctrine of necessity,
the distinction between the rule by law and the rule of law, as well as the paradox of martial law,
which should not make “legal black holes”.

It is summarized that the effectiveness of the executive branch in crisis conditions is possible
only if the fundamental elements of the separation of powers and the direction towards the rapid
restoration of constitutional order are preserved.

Key words: rule of law, executive power, martial law, emergency powers, state executive
body, powers, separation of powers, human rights, legal regulation.

B yMOBax HMHIWHbLONO reonofiTUY4HOrO0  E€TbCHA 3HAYHOK (parMeHTapHicTio. [JOMiHYyE
HaMpy>XeHHs, KON BOEHHI KOHMNIKTM CTa- B fiTepaTypi CEKTOpasbHUA UM MNPAKTUYHO
I0Tb peanbHIiCTi0 Ans 6araTboxX JepxaB, OpPIEHTOBaHWMM nigxi4, ToA4i SK rpyHTOBHa
BMBYEHHA o0cobnmBocTen GYHKUIOHYBAHHA  AOKTpUMHanbHa pednekcia woao Moandi-
OpraHiB Aep)XaBHOi BWMKOHABYOi Bnaau Nig  Kaui iHCTUTYUIRHOI CTpYKTypu nybnidHoi
yac BOEHHOro CcTaHy HabyBae o0co6nvMBOi  BnagM B eKCTpeManbHUX pexumax nuwe
3HaYyLWoCTi, WO 3yMOBNEHO HeobxigHicTio nepebyBa€ Ha CTaaii CTaHOBNEHHS.
3abe3neyeHHsa 6e3nepepBHOCTI  Aepxas- Y MeXaX KOHCTUTYLiNHO-NpaBoBOi A0K-
HOrO YNpaBfiHHA, @ TaKOX OMNEPaATMBHOIO  TPUMHWU 3HAYHWUM aKUEHT pobuTbCs Ha aHa-
pearyBaHHS Ha 3arpo3u HauioHanbHiK 6e3-  ni3i NpaBOBOro pexXuMy BOEHHOrO CTaHy,
neui M apanTtauii agMiHICTpaTUBHMX MeXa-  30KpeMa noro niacras, obMexeHb Ta npoue-
Hi3MiB A0 3aCTOCYBaHHS 3a eKCTpeManbHuxX  Ayp yBeaeHHs [1, c. 180-188]. YkpaiHCbKi
obcTaBuH. AOCNIAHVMKM  pO3rNsaalTb  B3AEMO3B'A30K

JocnigxeHHs Ui€i TeMuM Hagani BUCTY-  ULbOro nNpaBOBOro pexuMmy 3 dyHAaAMeH-
NUTb (aKTOPOM po3pobneHHs pekoMeHAa-  TalbHUMM  MpUHUMNAMKM  MOAINY  Bnagu
LiM WoAo BAOCKOHANEHHS 3akoHopaBcTBa, [2, €. 140-146], HapoOAHOro CyBepeHi-
[03BOMINTL NiABUWINTU e(dEKTUBHICTb BMKO-  TeTy W BepxXOBeHCTBa npasa [3, c. 69-73],
HaBYOl BflaAM Yy KPU3OBUX CUTYyaUisdX, MiHi- @ TaKOX MNUTaHHA MNpPaBOMIpHOCTI TuUMYa-
Mi3yBaTu pU3MKK A48 CyCcninbCTBa Ta 3abe3- coBux obMexeHb npaB i cBo6oA SHOAMHM
neynTn WBMAKe BIAHOBNEHHS HOpManbHOro [4, c. 42-54]. MpoTe B 3a3Ha4YeHnx poboTax
(PYHKUIOHYBaHHSA JAepXaBu Micns npunu-  NpaBOBMI CTaTyC opraHiB nybniyHoi Bnagu
HEeHHSI BOEHHUX AiM. nepeBa>xHO BUCBIT/IIOETbCA  OMNOCEpPenKo-

Omxe, aKkTyanbHiCTb npobnemMu nonsdrae BaHO - 4yepe3 aHaniz obMexeHb Npas rpo-
B ii 6e3nocepeaHbOMy BMAMBI Ha cTabinb- MaassH 4n cneumdiknm exkCTpaopAnHaApPHOro
HICTb Aep)XaBHOro anapaTty, 3axuCT MpaB  pexuMy, a He K He3aneXHWn 06'eKT KOH-

NOAMHM Ta (QOPMYyBaHHS MONITUKM Haui-  CTUTYUIMHO-NpaBOBMX MoAUiKaLin.

OHanbHOI 6e3nekn B yMoBax rnobanbHKX OkpeMa rpyna HaykKoBuX CTyAin ¢oKycy-

BUKI/IUKIB. €TbCA Ha PYHKUIOHYBaHHI OpraHiB BUKOHaB-
MuTaHHA TpaHcdopmauii iHCTUTYTIB  4oi Bnagu [5] Ta BINCbKOBOro ynpasniHHS

nybniyHoi BnagnM nig BMAAMBOM pexuMy B Nepiog BOEHHOro craHy [6, c. 64-70].
BOEHHOIN0 CTaHy nociga€e dJinbHe Micue Y umx npauax nigkpecnoeTbCA po3WMpPEHHS
B CYYaCHUX AOCNIAXKEHHSX BITYM3HSAHUX  OUCKPELUiMHMX KOMMEeTeHUi, TpaHcdopMa-
HayKOBLUiB, MNpPOTE CUCTEMHE OCMUC/IEHHA Ui aAMIHICTpaTUBHMUX npoueayp, a TakoXx
€BOJIIUIl NpPaBOBOro CTaTyCcy M KoMneTeH- 3MiHa 6anaHcy MK UeHTpanisauiero Ta
Ui BiANOBIAHMUX OpPraHiB AOCI XapakTepusy-  AeueHTpani3auiero ynpaBaiHCbKUX MPOLECIB.
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BogHoyac Taki OOCHiAXEHHS MepeBaxHOo
HanexaTe A0 aAMiHICTpaTMBHO-NPaBOBOI
chepn M HEe NOBHOK MipOtO IHTErpyrTb Npa-
BOBMI BUMip TpaHcdopMaLil cTtaTycy Bigno-
BiAHMX IHCTUTYTIB.

BapTo TakoX BiA3HAYUTU  HayKOBWW
nopobok A.M. Kyuyka Ta B.M. lNekapuyka,
y SIKOMy aBTOpu pO3KpuBaKTb npobnema-
TUKY CTaTycy opradiB nybniyHoi Bnagu 3a
HaA3BMYaHUX yMoB [7-8].

MigcymoByoUM ornga cydacHoi Jfitepa-
TypW, BapTO KOHCTaTyBaTM HasABHICTb CUC-
TEMU [OCNIAXEHb, MPUCBAYEHUX OKPEMUM
BUMipaM MNpaBOBOro0 pexuMy BOEHHOMO
CTaHy, OAHaK BUABNAETbCA HEAOCTATHA
BUCBIT/IEHICTb CUCTEMHOIO BMBYEHHSA €BO-
nouii NpaBoOBOro CTaTyCy W KOMMETeHLUin
IHCTUTYTIB nybniyHoOi BnaguM $K UinicHOro
(eHoMeHy. CaMe usa nporanuHa obrpyHTo-
BYE HeobXxigHicTb nornubneHoro A[OKTpuU-
HaNbHOrO AO0CNIAXXEHHS, OPIEHTOBAHOro Ha
OKpecsieHHs (dyHAAMEeHTaNbHUX MeX noai-
6HMX mMoaudikaui, OUIHIOBAHHA TXHbOI BiA-
NOBIAHOCTI NpPMHLUMNAM BepXOBEHCTBA Npasa
Ta po3pobneHHs 06'eKTUBHUX KpuUTepiiB Bia-
HOBJIEHHS CTAHAAPTHOrO KOHCTUTYUINHOIO
NopsAKY Micng 3aBepLlleHHs Ail eKkcTpaopaun-
HapHOro pexunmy.

MeTol0 CTaTTi € KOMMJIEKCHe Aochi-
[XeHHs ocobnmBocTer YHKLIOHYBaHHA Ta
NpaBoOBOro perynioBaHHA AisNbHOCTI opra-
HiB Oep)XaBHOi BMKOHaB4Oi Bragn B YMO-
BaX BOEHHOrO CTaHy 3 ypaxyBaHHAM yKpa-
THCbKOro A0CBiAYy Ta MOPIBHANLHOIO aHanisy
MiDKHapOAHOI NPaKTUKW.

MNMepen noyaTKOM BUKIAAEHHSA pe3ysbTa-
TiB OOCNIAXEHHS 3ayBaXXuMo, WO B AeMOo-
KpaTUYHOMY CYCMiNIbCTBI  BXe YyCTaleHUM
€ MpUHUMN noginy Bnaan, copMynbOBaHUM
we LWapnem Jlyi MoHTeck’e y npaui «[lpo
AyX 3aKOHiB» K (pyHAaMeHTanbHa rapaHTis
noniTM4HOI ceoboan Ta 3anobidXHWK NpoTH
TUpaHii. BkazaHuM npuHUMN, 3aKpinieHun
y 6iNbLIOCTi Cy4aCHUX KOHCTUTYLIN, 30KpeMa
n y KoHcTuTyuii YkpaiHn (cT. 6), nepenba-
Ya€E poO3MEeXyBaHHA 3aKOHOAABYOi, BWUKO-
HaByYyOi Ta CyAOBOI riJIOK Bfagu i3 CUCTEMOIO
CTpMMyBaHb i NpoTuBar, Wobu xoaHa 3 HUX
He Morna y3ypnysaTu NOBHOTY Bnaau. loain
Bnaawn 3abesneyye banaHc, Ae 3akoHOAaBYa
rifKa CTBOPKE HOPMM, BMKOHABYa - peani-
3y€ iX, @ CcyaoBa — KOHTPOJIOE AOTPUMAHHS
npaea, crnpuse cTabinbHOCTI AeMOoKpaTuy-
HOro naay Ta 3axucTy npas noanHu [9].
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BoaHoyac B yMOBax BOEHHOrO CTaHy Leu
NPUHUWM 3a3HA€E TpaHchopMaLin, OCKiNbKK
HeoOXiAHICTb LWBWMAKONO pearyBaHHA Ha
30BHILUHI 3arpo3n nNpu3BoAUTbL A0 TUMYaco-
BOI UeHTpani3auii NOBHOBaXXeHb Ha KOPUCTb
BMKOHaBYOi rinkn Brnagu. [eMokpaTuyHi
KOHCTUTYUIT 3a3BMYan nepenbayvaloTb Mexa-
Hi3MK geporauii (TMM4YacoBoro obMexeHHs)
AesiKUX MpaB i Nepepo3noiny KoMneTeHuin,
ane 3 060B’A3k0BMM 36epeXeHHSIM OCHO-
BOMONIOXHUX €eflIeMeHTIB noainy Bragu
nap/laMeHTCbKOro Ta CyAOBOr0 KOHTPOJIO.
Hanpuknag, B YKpaiHi, BianoBigHO A0
piweHb KoHcTuTyuinHoro Cyay, HasiTb nig
yaCc BOEHHOrO CTaHy BEPXOBEHCTBO MpaBa
Ta noAin BnaguM 3anuvwarTbCAd OCHOBaMM
KOHCTUTYLINHOro naay, a obmMexeHHsa npas
MOX/MBI NULLIE B MeXax MpOonopuinHOCTI Ta
HeobxigHocTi [10].

AHanoriyHo, MixxHapoaHun pocsig (CLUA,
®paHuig, I3painb) AeMOHCTPYE, WO HaaA3BU-
YalHi NOBHOBAXEHHS BMKOHABYOi BNagu He
CKACOBYIOTb MOAIN Bfagu MOBHICTIO, a nuwe
mMoamdikyoTb Moro Ana 3b6epexeHHs aep-
XaBu, 3 noganblmM BigHOBNEHHAM banaHcy
nicng Kpusn. TaknMM UYMHOM, BOEHHWUM CTaH
€ CBOrO poAy NakMycoBMM nanipueM CTin-
KiCTb npuHUMOY noainy Bnaau, niakpec-
ne notpeby B edeKTUBHUX MexaHizmax
KOHTPOMO ANS YHWUKHEHHS nepexoay Ao
aBTOpPUTapU3MY.

OpraHu pep)xaBHOI BWKOHABYOi BflAAM
B YMOBax BOEHHOro ctaHy HabyBalTb poO3-
LWMPEHUX TMOBHOBAXeHb, CrpPAMOBaHWUX Ha
rapaHTyBaHHSA HauioHanbHOI 6e3neku, nig-
TPUMaHHA TPOMaACbKOro nopsiaky h one-
paTUBHE pearyBaHHA Ha 3arpo3n. OyHKUi-
OHYBAHHS UWX OpraHiB XapaKTepu3yeTbCs
ueHTpanisauielo Bragu, nepeposnosisiom
KOMMeTEHLiN Ha KOPUCTb BMKOHABYOI FifIKK
Ta TWUMYacoBUM OOMEXEHHSIM KOHCTUTY-
uinHMx npas i ceobon rpomaasiH. 3o0KpeMma,
BMKOHaBYa Bfaja MOXe BMNpoBaAXyBaTu
3axoaM, SK-OT KOMeHAaHTCbKa roAauHa,
obMexeHHa cBoboaM nepecyBaHHA  Ta
3ibpaHb, LeH3ypa 3acobiB MacoBoi iHdOp-
Mauii Ta CTBOpPEHHSI BIMCbKOBUX CYyAiB,
Wo € cninbHUMK ans 6araTbOoX MNpaBOBUX
CUCTEM.

O3Ha4yeHi 0cobnnBOCTI 3yMOB/EHi Heob-
XiOHICTIO  WBMAKOrO  yXBaNeHHSA  pilleHb
B YMOBax Kpwu3u, KOAW 3BUYaAKMHI 6ropo-
KpaTWU4yHi npoueaypu CTalTb HeedpeKTuB-
HUMKW. BogHoyac npaBoBe perynBaHHS
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AiSNbHOCTI BWMKOHaBYMX oOpraHiB nepeaba-
yae 6anaHC MiX HaA3BMYANHMMWU MOBHO-
BaXXeHHAMW Ta 36epexeHHsM BepXOBEH-
CTBa npaBa, WOobn YHUKHYTU 3/10BXMBaAHb
B1AA0H0.

B YkpaiHi npaBoBe perynioBaHHA Aidsb-
HOCTi OpraHiB BWKOHaB4YOi Bfagu nig 4ac
BOEHHOINO CTaHy TrPYHTYETbCA Ha KOHCTK-
Tyuii Ykpainm (cT. cT. 92, 102, 106) [11],
3aKkoHi YkpaiHn «[po npaBoOBUM peXnM
BOEHHOro ctaHy» [12] Ta ykasax [lpe3u-
AeHTa K BepxoBHoro Nof0BHOKOMaHAyBaya
36ponHunx cun.

3 MOMEHTY BBEAEHHS BOEHHOrO CTaHy
24 moToro 2022 p. BWKOHaB4Ya BNaga,
30kpeMa KabiHeT MiHicTpiB i obnacHi aep-
XXaBHi aAMiHicTpauii, oTpMMana po3LWnpeHi
MOBHOBaXeHHs wWoao Mobinisauii pecyp-
CiB, peryntoBaHHA eKOHOMiKM 1 OBbMeXeHHS
npas (Hanpuknag, 3abopoHa MacoBUX
3ax04iB, KOHTpPO/Nb Hajg 3acobamm MacoBoi
iHpopmauii). [lMpe3naeHT MoXxe BMAABaATU
yKasu i3 cunoBuMm edeKkToM, SKi 3aTBep-
OXylTbCsl BepxoBHo Pagot npoTtarom 48
roavH, wWo 3abe3nedyye napramMeHTCbKUn
KOHTpONb. OpHaK KOHCTUTYUiMHI obme-
XEHHA nMpaB JNAWHU Ni4 4ac BOEHHOrO
CTaHy peryrTbCAa 3 YypaxyBaHHAM MiX-
HapoAHMUX CTaHAapTiB, AK-OT MixHapoaHui
NakT Npo rpoMaASAHCHLKI Ta NOMITUYHI NpaBa
(cT. 4), ne peporauis npaB MOXuBa nuLwwe
3@ YMOBM MpPOMNOPUINHOCTI Ta HeobXigHOCTI.
[ocBia YKpaiHM AEMOHCTPYE, SIK BUKOHaBYa
Bflaga ajanTyeTbCs A0 TpuBanoil arpecii,
3 aKUueHTOM Ha AeueHTpanisauito B perio-
Hax, asne 3 pM3nKaMmu LeHTpanisauil.

MopiBHANBHMIA  a@Hania  MiXKHapPOAHOro
[O0CBiy PpO3KpMBAE BapiaTUMBHICTb Nigxoais
00 perynioBaHHA BMKOHABYOl Bfagu B yMO-
BaX BOEHHOIMO YW HAA3BUMYAMHOIO CTaHy.
Y CnonyyeHmnx LTtatax AMepuKM BOEHHUM
cTaH peryntoetbcsa Insurrection Act 1807 p.
[13] Ta War Powers Resolution 1973 p.
[14], aki po3sonstoTb [pe3naeHTy po3rop-
TaTu BiMCbKa AN8 MpUAYLWEHHS MNOBCTaHb
yn 3abe3neyeHHs AOTPUMAHHS 3aKOHIB,
ane 3 060B'A3KOBMM 3BiTYBaHHSM nepej
KoHrpecoMm npotsaroMm 48 roauH. ICTOpUYHI
npuknagn, 9K nig dac [poMaasHCbKOi
BiHW (1861-1865 pp.) uum [pyroi cBiTo-
BOI BilHM, NOKA3ylOTb, SIK BUKOHaB4Ya BNaaa
(Mpe3ngeHT) HabyBae Manxe Heobmexe-
HMX MOBHOBAXeHb, ane CyAoBWM KOHTPOSb
(Hanpuknaa, piweHHs BepxosHoro Cyay
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y cnpasi “Ex parte Milligan” 1866 p. [15])
obMexye 3acToCyBaHHS BiMCbKOBUX Tpuby-
HaniB AN UMBISIbHUX OCib.

Y OpaHuii pexum état d'urgence (Haa-
3BMYalHUI CTaH), noAibHMn A0 BOEHHOrO,
perynioeTbca 3akoHoMm 1955 p. Ta go3Bonsie
BWKOHaBYiN Bnagi (ypaay) ynpoBagxXysaTu
obMexeHHs, SK-OT [OMallHi apewTn uu
poO3MyCcKM acouiauin, i3 cyaoBMM Harnsaom
3 6oky [lepxaBHoi paau ®paHuii (Conseil
d’'Etat). docsig 2015-2017 pp. nicna Tepak-
TiB 'y [lapuxi intOCTpye, K BMKOHaABYa
Bnaga banaHcye Mix 6e3nekoto Ta npasamu,
3 aKUEeHTOM Ha nNponopLUiMHICTL 3axoAiB.
Y 2021 p., y3aranbHuBWW [OCBi4 3aCTOCY-
BaHHA HaA3BMYAMHWUX CTaHiB, [epXaBHa
paga ®paHuii 3asHauuna, WO <«MNUTaHHS
Noro TpMBanoro BUKOPUCTaHHS TaKoX Cnpu-
ynHse 6arato npobneMm. Y AOBroCTPOKOBIN
NepcneKkTMBi MOro BUKOPUCTAHHSA € LWKia-
NMBUM: BOHO AecTabinisye 3snyanHe QyHK-
LiOHYBAHHA  IHCTUTYUIiW, nNOpyWwye ponb
NMapnaMeHTy Ta TepuTOpiasibHUX YCTAHOB,
NPUMEHLWLYE PU3NKK, HaAMIpHO 0bMexye
csoboau Ta, y AOBroCTPOKOBIM MepCneKkTusi,
nigpuvBae couianbHy 3rypToBaHicTb» [16].

B I3paini, Ae HaA3BUYAMHUIA CTaH TPUBAE
3 1948 p., BuKkoHaB4a Bnaga (ypsa i Bin-
CbKOBa aAMiHiCTpauisi) Ma€ WWMPOKi MOBHO-
Ba)XEHHSI, 30KpeMa LWWOoAO LeH3ypu 1 agMi-
HiICTpaTMBHMX 3aTpuMaHb. BepxosHun Cypg
I3painto akTMBHO 3aCTOCOBYE AOKTPUHY Mpo-
NOPUIMHOCTI AN nepeBipKu Aih BUKOHABYOI
BNnaau, sk y cnpasax woao 6ap’epy 6e3-
nekun, 3abesnevye CyA0BMN KOHTPOSIb HaBITb
nia Yyac KOHNiKTIB.

Y BenukobpuTaHii, BiagNOBIAHO A0 BYEHHS
A. [anci npo BepXOBEHCTBO MNpaBa, BOEH-
HUMA CTaH He BM3HAETLCA SK MpeporaTuea
BMKOHABYOi BflaAn; HATOMICTb HaA3BUYaAMHI
NOBHOBAXeHHS PperynTbca aktamu [llap-
namenTy, sk-oT Civil Contingencies Act
2004 p. [17], 3 o60B’A3KOBMM CyAOBUM
HarnagoMm. IctopuyHmMini goceig, Ak nig 4yac
NoOBCTaHHA Ha Amanui 1865 p., nigkpecntoe
BiAMOBY BiA abconoTHOI Auckpeuii BUKO-
HaB4yol BJaAM Ha KOPUCTb 3aKOHOAABYOro
KOHTPOJIIO.

3HaA4YHy posib Yy perynlBaHHi AiS/bHOCTI
BMKOHaBUMX OpraHiB BigirpatoTb LOKTPUHMU
HaA3BMYaMHUX MNOBHOBaXeHb. [lOKTpMHa
HeobxigHocTi (doctrine of necessity), nown-
peHa B CMCTeMax 3arajibHoro npasa, 403BO-
NSIE BMKOHABYIM Bnadi AistTm nosa 3BU4YaM-
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HUMU HOpMaMun Ansa 36epexeHHs AepXaBMu,
ane 3 060B’A3KOBUM NoJasblIMM 3aKOHO-
OABYMM CXBAJIEHHAM.

Y KOHTEKCTi BOEHHOrO CTaHy, Ha Hawy
AYMKY, AOUiNbHO po3pi3HaTM rule by law
(naHyBaHHS 4Yepe3 3aKOH, Ae BMKOHaBui
aKTW MakTb (GopManbHy MpaBOBY OCHOBY,
ane MOXyTb 6yTW cCBaBilbHUMMK; CUCTEMA,
Ae Bfaja BUMKOPUCTOBYE 3aKOH K iHCTpY-
MEHT AN ynpaBniHHS, ane npasuTteni abo
BNlagHi CTPYKTYPU MOXYTb CTOSATU HaA 3aKo-
HoM) Ta rule of law (BepxoBeHCTBO npasa,
WO BWUMarae CcybCTaHTUBHUX 0OOMeXeHb,
SIK-OT MPOMOPUIMHICTL Ta CYyAOBMW KOHTP-
0/b). 3rajaHa Buwe AOKTPUHA NiAKpecnioe
napagoKCc: BOEHHMA CTaH MOXe TMMYacoBO
NPU3YNMHATM BEPXOBEHCTBO MpaBa, ane
nosuHeH 36epiraT PUAMYHY OCHOBY AN
YHUKHEHHS «NpaBOBUX YOPHUX Aip».

3arasoM [0CBi4 Pi3HUX KpaiH CBigYUTb
Npo YHiBepcanbHi BUKIUKN: PU3UK 3/10-
BXMBAHHA BMKOHABYOK Bfafol0 BUMarae
NOCUNEHOr0 MapslaMeHTCbKOro Ta CyAoBOro
KOHTPOJII0, @ TaKOX AOTPUMAHHS MiXXHapoa-
HOro ryMaHitTapHoro npasa (P)KeHeBCbKi KOH-
BeHUii). B ymoBax rnobanisauii KOpUCHUM
€ O6MiH npakTukamu, Hanpuknag, u4epes
MOHITOpMHIr Opranisauii O6’egHaHnx Hauin
yn OpraHizauii 3 6e3nekn i cniBpobiTHK-
utea B €Bponi, AN5 BAOCKOHANEHHS Hauio-
Ha/lbHUX MeXaHi3MiB. TaknuM YMHOM, (PyHK-
LiOHYBaHHS OpraHiB BMKOHaB4Oi Bnaau nig
4yac BOEHHOro CTaHy Mae 6yTn opieHTOBaHe
Ha BIAHOBNEHHS KOHCTUTYUIMHOro nopsaky
3 MiHIManbHUMN NOpPYLIEHHAMM MNpaB.

OTXe, BOEHHWIM CTaH, $IK eKCTpaopau-
HapHMA NpPaBOBUWA PEXWUM, HEMWUHY4YE nNpu-
3BOAUTb A0 TMMYacoBoi TpaHcdopmauii
IHCTUTYUINHOI CTpPYKTYypwn ny6niyHoi Bnagwu,
Hacamnepes 4epe3 po3WUPEHHSA KoMmmMe-
TEHUIXW BWKOHABYOi TriNkKW, UeHTpanila-
Lil0 ynpaBniHCbKUX npoueciB i Aeporauito
OKpPeMUX KOHCTUTYUIMHUX npaB i csoboa.
Taki 3MiHM 3yMOBfieHi 06’€EKTUBHOK noTpe-
6010 onepaTMBHOIO pearyBaHHS Ha 3arpo3u
HauioHanbHIN 6e3neui, NpoTe BOHM 3aBXAu
MalTb 36epiratm PUAMYHY OCHOBY, BiA-
nosigaTn npuHuunam HeobxigHOCTI, npono-
PUiMHOCTI Ta TMM4YacoBOCTi, Wobun He nepe-

NTWU MexXy MK Haa3BMYAWHWUM YyNpaBiHHAM
i aBTOPUTApPU3MOM.
MopiBHANbHO-NPaBOBMA  OrnsS4A  AOCBIAY

Crnonydyenux LWTtaTtiB Amepukn, @paHduii,
I3painto Ta BenukobputaHii nigTBEpAXYE
YHIiBEpPCANbHICTb UWX BUKIUKIB | BOAHO-

yac PpO3KPMBAE PIi3HOMAHITHICTL Moaenen
6anaHcy: BiA >XOPCTKOro 3aKOHOAABYOro
KoHTponto (BenukobpuTtaHia) p[o aktue-
HOro CyAOBOro Harnsgy 3a NponopuinfHicTo
3axoais (I3painb, ®paHuis). Ocobnmneo nis-
HaBa/ibHUM € nonepeaxeHHa [epXaBHoi
paan ®paHuil Wwoao WKIiANMBOCTI MPOSIOHra-
uii Haa3BMYANHUX pexumie, Wo aectabini-
3Y€ AEMOKPATUYHI IHCTUTYUII Ta NMPUMEHLYE
pyHAameHTanbHi cBoboan.

[JOKTpPUHANbHWUI aHanis NiAKPeCcnoe
BaX/IMBICTb  pO3MEXYBaHHA  «NaHyBaHHS
yepe3 3akoH» (rule by law) Ta BepxoBeH-
ctBa npasa (rule of law), a Takox Heob6-
XiOHICTb YITKMX KOHCTUTYUIMHMX MeX ANs
3aCTOCyBaHHA  AOKTPUHM  HeOobXiaHOCTI.
BOEHHMI CTaH He MOoXe CTBOPIOBATM «npa-
BOBI YOPHI Aipu» — HaBIiTb Y KPU30BUX YMO-
BaxX BMKOHaBYya Bfaja 3anuWaEeTbca obme-
XEHOK Cy6CTaHTUBHUMMU npuHUMNaMn
KOHCTUTYUiOHanNi3my.

OTxXe, KMK4YOBMM BUCHOBKOM € Te, LWO
edekTuBHe (PyHKUIOHYBaHHS OpraHiB BUKO-
HaB4yOi BflaAM B YMOBAaxX BOEHHOIO CTaHy
MOX/MBE Nuwe 3a yMoBu 36epexeHHsa dyH-
OAaMeHTaNlbHUX efneMeHTiB noAdiny Bragwu,
NOCUNIEHOr0 MaplaMeHTCbKOro Ta Cy40BOro
KOHTPOJII0, @ TaKOX OpieHTauii BCiX Haa3Bu-
YyaMHUX 3axodiB Ha LWBWAKE BiAHOB/IEHHS
3BMYAMHOI0  KOHCTUTYLUINHOrO  NOPSAKY.
Mopanbli AOCAIAKEHHA AOUISIbHO ChpaMy-
BaTW Ha po3pobnieHHs 06’€EKTUBHUX KpuTe-
piiB OUiIHIOBAHHSA MPOMNOPLIMHOCTI 0bMeXeHb,
MeXaHi3MiB aBTOMAaTU4YHOro nepernagy Haa-
3BMYaAlHUX MOBHOBAaXeHb Ta peKoMeHAaaulin
Woao MOCTKPM30BOro nepexoay A0 HOp-
MasIbHOr0 pPexXuMy Aep>XaBHOro ynpasiiHHS,
WO CNpUsaTUME He nuwe MiABULEHHIO CTin-
KOCTi AeMOKpaTUYHUX IHCTUTYLIA YKpaiHu,
a ” QOopMyBaHHIO Kpawux MpakKTUK AN
IHLWKNX AepxkaB, SKi CTMKaTbCa 3 NoaibHUMK
BUK/IMKAMW B YMOBax Cy4acHUX reononitmy-
HUX Kpu3.
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npodecop kadeapn KpMMiHanbLHOro npasa i npouecy
[epxxaBHOro yHisepcuteTy «KWIBCbKWIA aBiauinHWUA iIHCTUTYT»,
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KaHaAnAaT IopUaNYHUX HayK

[JepxaBHoro yHiBepcuTeTy «KWiBCbKMI aBiauiiHUiA iHCTUTYT>,
cTtapwwuin naptHep AO «E®EHCOPEC»

CBoboga BipocnoBigaHHs, sika nepegbadyae ceobogy Bnbopy, 3miHy abo BigMOBY Bia pesli-
rii, nepekoHaHb, rnpasBo rny6/1i4HOro BUC/10B/IOBAHHS CBOIX PENIriiHUX Noras4iB, rapaHToBaHa
KOHCTUTY i€, 3aKOHaMu YKpaiHW Ta HU3KOK MiIKHAPOAHUX yrod, 30Kpema EBPOMerCbKO
KOHBEHLJI€E i3 rpaB 110AnHU Ta Mi>KHapo4HUM NakToM rpo rpoMagsiHCbKi Ta rnoJliTu4Hi rnpasa,
SAKUMU BU3Ha4YeHo cBo6oaYy penirii sK 04HE 3 OCHOBHUX Mpas JIOANHM, WO He nigasrace obme-
KEHHI.

ICHyBaHHSI pi3HUX pEenirivi, LepKoB, CBITOI/ISAIB, B3aEMOAIS PENIriiHnX opraHilauiv, BIipsiH
3 IeEp)KaBOK Ta CyCrli/ibCTBOM CTBOPHOKOTH NEPEAYMOBM AJ151 KOHQJIIKTIB, HAC/IAKOM SKUX € nepe-
LUKOAXKAHHS 34IMCHEHHIO penirisiHux obpsigiB um peniriiiHor 4isisiIbHOCTI.

luTaHHs cBiTornsigy, cBob6oan AYMKU, COBICTI, PENIriFMHNX MEePEKOHaHb € HaA3BUYaANHO BaX/im-
BUMUW AJ151 AEPXKaBU SIK B acreKkTi 3abe3srnedeHHs rnpas i cB0604 KOHKPETHOI 10ANHU, TaK i LWoA0
KOHcostigadii cycrisibcTBa.

3axuct cBoboaun BipocrnoBigaHHs, KO JIOANHAE BiflbHa Bifl BrJINBY A€PXXaBu, OXOPOHa peniri-
Hux 06psigiB € OCHOBHUMU ellIeMeHTaMu 47158 nobya0Bu A4EMOKPATUYHOIro CyCrisibCTBa Ta besnepe-
LKoAHOro 3abesneyeHHs rpas i cBo604 JHANHM.

JocnigxeHHs npakTuky EBPONeNCbLKOro cyay i3 rnpas JKANHU Y CripaBax, pilleHb, rnoB’sa3aHunx
3 HEHa/eXHUM 3axuCTOM | pearyBaHHSAM Aep)XaBu Ha MOPYLUEHHS PeNiridHuX rnpas rpomMagsiH,
BaXk/IMBe 3 rorsisigy BU3Ha4YeHHs OCHOBHUX rpob/ieMHMX acrekTiB y Ui cghepi Ta KIYOoBuX 3acas
yperyatoBaHHs CripHUX MATaHb.

Ma€emo Ha MEeTi 3MIHUTW niaxia i, 3 ypaxyBaHHSIM rpakTuKn EBPONENCbLKOro cyay i3 rnpas /10am-
HM, 3aCTOCOBYBaTu TEPMIH «BTPYYaHHS, CIPSIMOBAHE Ha MepPeLIKOAXAaHHS 34iIMCHEHHIO PESirii-
Horo obpsay, peniriviHoi gisiIbHOCTI», 1Wo 6yae oxornaoBaT i 6yAb-sKi BTpyYaHHS B Aisi/IbHICTb
CBSILLEHHOCTTYXXNUTEJISI YN PEJTIrIiHUX OpraHizauiii. PO3r/siHyTn npakTuky €BPONericbKoro cyay i3
rnpas /104uHU, Cripasu, Lo 6yn nNpukaagoM BTPyYaHHS y cBo604y BipOCMOBiAaHHS Ta penirivHi
06psan, ctanan npeaMeTom CyA0BOro po3r/isgy.

KnroyoBi cnoBa: KpuMiHa/lbHa BiAroBiAabHICTb, penirivinnii 0bpsia, ceoboaa BipocrioBiaa-
HHS1, KpUMiHaIbHe rnpaBornopyLueHHs, pitueHHs1 €ClIJ1.
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Babikov Oleksandr, Fedorenko Igor. Obstruction of religious rules in
the decisions of the ECHR

Freedom of religion, which includes the freedom to choose, change or abandon religion, beliefs,
and the right to publicly express one’s religious views, is guaranteed by the Constitution, laws
of Ukraine, and a number of international agreements, in particular the European Convention on
Human Rights and the International Covenant on Civil (ECHR) and Political Rights, which define
freedom of religion as one of the fundamental human rights that cannot be restricted.

Along with this, the existence of different religions, churches, worldviews, the interaction
of religious organizations, believers with the state and society creates the prerequisites for
the emergence of conflicts, the consequence of which is the obstruction of religious rites or
religious activity.

Issues of worldview, freedom of thought, conscience, and religious beliefs are extremely
important for the state both in terms of ensuring the rights and freedoms of a particular person
and the consolidation of society.

Protection of freedom of religion, where a person is free from state influence, protection
of religious rites are the main elements for building a democratic society and ensuring human
rights and freedoms without hindrance.

Researching the practice of the ECHR in cases related to inadequate protection and response
of the state to violations of the religious rights of citizens is important from the point of view
of identifying the most important problematic aspects in this area and key principles for resolving
controversial issues.

Change the approach and, taking into account the practice of the ECHR, apply the term
interference aimed at preventing the implementation of a religious rite, religious activity, which
in turn will cover any interference with the activities of a clergyman or religious organizations.

Consider the practice of the ECHR, which were an example of interference with freedom
of religion and religious rites, and became the subject of judicial review.

Key words: criminal liability, religious rite, freedom of religion, criminal offense, decision
of ECHR.

MoctaHoBka npo6semMu. B YkpaiHi cBO-  wWwyBatT 6inbWicTb NUTaHb, 3@ HAABHOCTI
6oaa BipoCNoOBiAaHHA € rapaHTOBaHMM NMpa- B AepXaBW MO3UTMBHONO 3060B’'A3aHHS
BOM, BCTaHOBNeHMM Yy cT. 35 KoHCTuUTyuii  gonomorTu, nigTpyuMaTu Ta 3axuc-
YKpaiHu, wo Bm3Hayvae: «KoxeH Ma€ npaBo  TUTW, MOKNALAaE Ha AepXaBy [OSIOBHUM

Ha ceoboay ceitornsaay i BipocnosigaHHsa»  060B’A30Kk - 3abe3neynMTn CnpasBeanBuUin
[1]. Y cT. 9 €EBpoOnencbKoi KOHBeHLUIT (gani —  6anaHc MiX iHTepecamu, WO KOHKYPYIOTb.

KoHBeHUis1) nepenbayeHo K NpaBoO Ha CBO- OAHVMMKM 3 HamsigoMmiwmx y Uuin cdepi
6oay AyMKu, cosicTi i penirii (4. 1: «KoxeH € piweHHa EBpONEnCcbKOro cyay i3 npas
Ma€E npaso Ha cBoboay AyMKW, cOBIiCTi Ta  nwoauHu (pani - €CIJ) y cnpasi «Miro-
penirii; ue npaBo BKAKYaE cBoboAy 3Mi- psAHy Ta penirinHa rpoMaaa cCBiaKiB €rosu

HIOBaTW CBOKW penirito abo nepekoHaHHs, Micta I3Main npoTn YkpaiHm», “Metropolitan
a Takox csoboay cnosiayBatu ceoto penirio  Church of Bessarabia and Others w.
abo nepekoHaHHs nig 4ac 6orocnyxiHHsA, Moldova Bayatyan v. Armenia”, y akux po3s-
HaB4YaHHS, BUKOHaHHA Ta AOTPUMAHHA peni-  rNgHYTO Ppi3Hi acnekTu B3aeMofil LepKBu
FMINHOT NpakTUKW N puTyanbHUX o6psdiB AK  Ta AepXXaBu, MOB'A3aHi 3 MOXIMBICTIO BiA-
oaHo0ocob60BO, TaK i CMiNbHO 3 iHWWMK, K NpaBfieHHA penirinHux obpsais i peanizauii
NpUNIOAHO, TakK i MpuBaTHO»), Tak i nia- npasa Ha ceoboay BipoCnoBigaHHA Ta peni-
ctaBun ansa ix obmexeHHs (4. 2: «CBoboga  rinHMX nepekoHaHb [3-5].

cnosigyBaTu cBow penirito abo nepeko- Ponb [JepxaBun $K HEWTpanbHOro Ta
HaHHA NIANArae nve TakuM OBMeXeHHsM,  HeynepemkeHoro  opraHisatopa  cnosia-
O BCT@HOBJ/IEHI 3aKOHOM i € HeObXiAHWMW  yBaHHA pi3HMX penirii , BipyBaHb Ta nepe-
B AEMOKPATUYHOMY CYCMi/IbCTBi B iHTEpPECax KOHaHb, WO CApUSATUME MIATPUMAHHIO Fpo-
rpomMaacbkoi 6e3nekn, ana oXopoHu nybniy-  MaacbKoro nNOpsiaKy, penirinHoi rapMoHii Ta
HOro NopsAKy, 340poB’s UM Mopani abo agna  TONEPaHTHOCTI B AeMOKpPaTUYHOMY CyCrifib-

3axuCTy npas i cBob6og iHWKMX 0cCi6») [2]. CTBi, HeobxiaHoOCTi 3abe3nevyBaT B3AEMHY
3abe3neyeHHa npaBa ocobu 6yTM BiNb-  TEPNUMICTb MiX CYynpOTUBHUMM [pynamu,
HOK Bi4 BMMBY AepXxaBu, CaMOCTiMHO BMpi-  E€CIJT akueHTyBaB Yy pilleHHSX Yy crnpaBax
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«Jlenna LWaxiH npotn Type4dunmHn» (3asBa
Ne 44774/98, n. 107, €CMJ 2005-XI),
«berenypi n iHWi npotn pysii» (“Begheluri
and Others v. Georgia”) Ta 6araTbox iHLWMKX.

AHaniz npaktnkn €ECMJ1, 3'acyBaHHSA
CEHCY pilWeHb, iHTepnpeTauisa, BWUKOpUC-
TaHHS Y NpPaKTU4YHIN A[iSNbHOCTI Ta Hop-
MOTBOPEHHI CNpUATUMYTb 3abe3neyeHHIo
cnpaseanueoro 6anaHcy Mix iHTepecamu
BipsiH, penirinHMx rpoMaa, [AepXxaBow Ta
CYCni/IbCTBOM.

MeTol0 pocnig)XXeHHA € 3'9CyBaHHSA
nigxoais, KpuTepiiB OUiIHIOBaHHA nig 4ac
BU3HAYeHHs KBanidikauii aisHb, NOB’'a3aHUX
3 MepewwKoMKAHHAM 3AINCHEHHIO penirin-
Horo obpsaay, y piweHHsax €CIMJI.

CrtaH onpauroBaHHSA npobneMaTukm.
MUTaHHSAM, NOB’S3aHUM 3 AOCNIAXEHHAM
reHesncy, npakTWUKM 3acTOCYyBaHHSA, Mpo-
6bnem kBanidikauii Ta BAOCKOHAaNEHHS
3aKoHOA4aBCTBa Yy cdepi OXOpOHM CBO-
6oam BipocnoBigaHHs, NPUCBATUAN  CBOI
npaui O.I. [AdimitpoBa, 0.B. Kpuwesuny,
C.4. Jlnxosa, B.I. MapkiH, M.B. Manin,
I.0. PowwmHa, M.I. XaBpOHIOK Ta iHLUi.

Buknapa ocHoBHOro marepiany. Oxo-
poHa cBob6oau BipOCMOBIAAHHSA € BaX/TMBUM
e/IeMEeHTOM MNpaBonopsaAaKy AN KOXHOro
OeMOKpaTUYHOro cycninbctBa. BogHouvac
OXOpOHa penirinHnx obpsais, 3axuct peni-
rMHMX rpoMajsiH i opraHisauin He Moxe
po3rnsaatncsa sk abconwTHa. Y pasi 310-
BXWBaHb, Nig BUrNsaom obpsais Moxe 34in-
CHIOBATUCA MOCSAraHHS Ha iHLWi npaBa M CBO-
6oamM rpoMaasiH, y Bunaakax, KoM BOHMU
BMKOPUCTOBYHOTbLCA SK 3acib ana 3aBono-
AiIHHA MavHOM, MpuUMYyLWYBaHHSA A0 npadi,
iHWKXX NpoTMNpaBHUX Ain. LAianbHiCTb peni-
rMHUX OpraHizaui Moxe cynepevnTun igeo-
norii gep>xasu, cyrnepeynTn 3aKOHOA4ABCTBY.
TakoX MalTb Micue KOHMNIKTU MiX pi3HUMMK
KOHdecCiaMKN, uepKBaMK, iX <KOHKYpeHLis»
cepen BipsH.

Y  KpuMiHanbHOMY  Kogekci  YKpaiHu
(pani - KK) BignoBiganbHICTb 3a nepewko-
OXaHHS  3A4INCHEHHIO penirinHoro obpsay
nepenbayeHo y ct. 180, ae KpwumiHaniso-
BAHO TaKi Aii: y 4. 1 - He3aKOHHE nepeLlKo-
IXXKaHHS  3[4iINCHEeHHI0 penirinHoro obpsay,
wo 3ipsano abo nocrasuno nig 3arposy
3puBY penirinHmin obpag, 4. 2 — npuMyLy-
BaHHS CBALEHHOCAYXUTEeNS WAsxoMm @isny-
HOro abo NCMxiYHOro HacunbCTBa A0 NpoBe-
AeHHA penirinHoro obpsay [6].

3BaXkaluuM Ha Te, WO «MNepeLKoaXaHHS»
34INCHEHHIO penirinHoro obpsiay Moxe 6yTu

BUNMpaBAaHMM | BiANOBIigATM iHTepecam
AEeMOKpPaTMYHOro CycninbCcTBa, A0 TaKuUx Ain
3aCTOCOBYETbCSA  MOHATTA  «OOMEXEHHS»,

a ana ob’egHaHHSA NpPaBOMIpHUX i HenpaBo-
MiIpHUX Oi — «BTPYYaHHS>».

HdocnigHukn  npaktmkn  €CIMJ1  HaBo-
AATb  HU3KY TMpUKIadiB  BTPYYaHHSA, WO
6ynn npeaMeToM  CyAOBOr0  po3rnsaay:
nokapaHHs o0ci6, ki cnosigylTb peni-
rifHi NepekoHaHHS, He BU3HaHI AepXXaBolo;
NPUTArHEHHA A0 aAMiHICTpaTMBHOI BigMNoOBiI-
AanbHOCTI 3a 6ibninHi 6orocnyxiHHA BAOMa,
Y XWUT/IOBOMY TMpPUMIlLLeHHi 04HOro 3 y4ac-
HUKIB 3axoady, 6e3 noBigOMMEHHS Bnaau
Npo CTBOPEHHSA penirinHoi rpynu; BigMOBa
BU3HaTK penirinHe o6’€eaHaHHs, Moro pos-
nycK; MpUMyLWYBaHHA A0 3MiHW nepeko-
HaHb; BTPYYaHHS Yy BHYTPILWHIO OpraHi3auito
rpoMagu, 30KpeMa BM3HAYEHHA Jepxa-
BOK KOH(ECIHOI NpUHANeXHOCTi rpoMaau;
BMKOPUCTAHHA 3HEBAX/IMBUX TepMiHiB
LWOAO penirinHoro pyxy, XapakTepucTuka
penirinHoi rpynn §K <«CeKTU», <«MONoA4IX-
HOI CeKTU», «MONOAIKHOI penirii», «ncmxo-
CEKTU», «OEeCTPYKTUBHOI», «NCeBAOPEirii»;
nepepuBaHHsa 6orocnyx6oBux puTyanis;
pilLEHHS MNP0 3HEeCEeHHSa penirinHmux 6yai-
BeNb; €KOHOMiYHi, ¢iHaHcoBi abo noaat-
KOBI 3aX04M, AKLO TaKi 3aXoAn CnpaBnstoTb
AINCHUIA CepNO3HMA BMNAMB HA MOXIMUBICTb
penirinHoi rpoMaaun 34iMCHIOBaTU penirinHy
DiSINbHICTb; BCTQHOBNEHHS  ocobnmBoro
pexuMy OTpuUMaHHS noxeptB abo nepe-
WKOMXKAHHA LbOMY; BiAMOBa HadaTu 3acy-
[KeHOMy nobadeHHs 3i cBaweHukoMm abo
MOX/MBICTb B3SATU Yy4yacTb Yy 60rocnyxiHHi;
Aii AepXaBu Ha KOpUCTb Nigepa po3gine-
HOi penirinHoi rpomagn abo cnpsiMoBaHi Ha
npMMycC rpomMaan, ycynepeuy 1moro um ii Bnac-
HOMY 6a)aHHI0, A0 €EAMHOr0 MpaBliHHSA;
BUCUNKA i3 KpaiHn abo 3abopoHa Ha B'i3g oo
KpaiHW; 3BiNIbHEHHS Y 3B'A3KY i3 YNEHCTBOM
y penirinHin opradisaudii; BigMoBa gonyc-
TUTU [0 3aHATTS OKpeMoi nocagu/BuKO-
HaHHSA SKOiCb poboTK Yepe3 penirinHi nepe-
KOHAHHS; MOBOAXEHHS 3 TiIOM MOMepnoro
y cnoci6, Wo YHEMOXNUBIOE MOXOBaHHSA
BiANOBIAHO A0 PpeniritHMX nepeKkoHaHb;
Xap4yoBi 3ab0poHM Ta NpUNUCKU, WO BTpy4ya-
IOTbCA B MUTAHHSA peniriitHuX NpakTuK (sK
ue Ma€ Micue, Hanpukniag, Woao iyaaismy);
TUCK | 3ansiKyBaHHS Yy 3B'A3KYy 3 Hanex-
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HICTIO [0 penirinHoi opraHisauii; BTpy-
YaHHS B OpraHisauinHy aBTOHOMIO peni-
riMHoOi opradizauii i cnpoba npuMycoBOro
06’egHaHHA penirinHoi rpomaam Towo [7].

Y cycninbCTBi, Ae CNiBiCHYIOTb Pi3HI KOH-
(decii, BCTaHOBNEHHA 0bMexeHb Ha cBoboay
ocobu crnosigyBaTh CBOK penirito Un nepe-
KOHaHHA MOXe 3anpoBajXyBaTUCA CyTO
3 METOK MPUMUPUTU IHTEPECU PI3HUX rpyn
i 3abe3neunTn noeary A0 NepeKOHaHb KOX-
HOro, WO BUNAMBAE 8K i3 M. 2 CcT. 9 KoOH-
BeHUii, Tak i 3 no3uTuBHMx 3060B'sA3aHb
aepxasu 3a cT. 1 KoHBeHUuii rapaHTyBaTu
KOXHOMY, XTO nepebysa€ nig ii topuc-
OVKUielo, npaBa Ta c¢Bob6oAM, BU3HAYEHI
B KOHBeHLi.

Ona BW3HAYeHHSA MpPaBOMIPHOCTI
YaHHS  3aCTOCOBYETbCS  TPUCTYMNEHEeBUM
TeCcT 3 BIiANOBIAAMM Ha MUTaHHSA: 1) um
6yno BTpy4YaHHs nepenbaveHe 3aKOHOM;
2) un nepenbayano BOHO NeEriTMMHy MeTy;
yn 6yno BOHO HeObXiAHMM y AeMoKpaTuy-
HOMY CycninbCTBi (NPOMOPUIAHMM  WOA0
BM3HA4YeHOI MeTn)?

PosrngaHemo AeKinbKa KOHMAIKTHUX
cuTyauin y cdepi peanizauii npasa Ha CcBO-
6oay ceiTornagy M BipocnoBigaHHSA Ta MOro
3axXUCT y cnpasax, BupiweHux ECIJI.

Y cnpasi «MiropsiHy Ta peniriiHa rpo-
Maga cBigkiB €rosu Micta I3main npotu
YkpaiHn»  €CIJ1  po3rngHyeB  MNUTaHHSA
NOBHOTM BXWTUX AEPXABOK 3axoAiB, crps-
MOBaHMX Ha 3abe3neyeHHs OXOpPOHM Bif
HanagiB, o0cobnmBo 0cCi6, BMOTMBOBAHUX
penirintHMM ynepeaXXeHHsM, a TakKoX LWoAo0
HEe3aKOHHOro BTPYyYaHHS y 34iINCHEHHA peni-
rimHnx obpsgis. Woao ocobu, ska opra-
Hi3yBana BXi4 A0 penirinHoi crnopyawm,
NPUNNUHEHHS 60roCNyXiHHA Ta BYMHEHHS
HacunbCcTBa, 6yNo 3acTocoBaHO agMiHicTpa-
TUBHE CTSArHEHHs 3a ApibHe XyniraHcTeo,
a TaKoX 3a3HayeHi noaii 6ynn npeagme-
TOM  pO3CNigyBaHHA Yy  KPUMiHaNbHOMY
NpOBaLXeHHi.

Mig yac po3rnsgay 3a3HadeHol crnpasu
Ha nMpeaMeT CBOEYACHOCTI Ta MOBHOTU
BXUTMX JAepxaBHOW 3axoais €ECIJT agin-
OB TaKMX OCHOBHMX BUCHOBKIB: 1) aep-
XaBOK BXWUTO 3axoAiB, CNpSAMOBaHWX Ha
3abe3sneyeHHs TepnuMMOCTi MiX Cynpo-
TUBHUMM penirinHMMmM  rpynaMm, BRpoBa-
[XKEHO aAMIHICTpaTUBHY Ta KpUMiHANbHY
BignoBiganbHicTb (N. 62); 2) HOpMaTUBHE
3abe3neyeHHss npaBa € HeAoCTaTHIM 3a

BTpPYy-
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BiACYTHOCTi AI€EBOr0 MexaHi3My WMoro pea-
nisauii; 3) BXWTTS 3axoaiB aAMiHiCTpaTuB-
HOro XapakTepy 3 YypaxyBaHHAM CTyneHs
CyCninbHOI Hebe3neyHoCTi Moxe BBaxa-
TUCS afeKBaTHMM i NponopuinHuM (n. n. 65,
66, 71); 4) HenocniAOBHICTb OpraHis Aep-
XaBHOI Bnagun WoAO0 3A4IMCHEHHSA 3a TUM
camMmMm  (GaKToOM OAHOYaCHO aAMiHicTpa-
TUBHOIO Ta KPUMIHANbLHOIO MpPOBaAXeEHb
(n. 68); 5) cynepeunuBicTb WOAO BWU3Ha-
YeHHS  MOTMBY BUYMHEHHS  NpaBoMnopy-
LWEHHSI, HeHanexHe O06rpyHTYBaHHSA npu-
YMH KBanidikauii gin 9K TakuUX, WO BYMHEHI
3 «XYJNiraHCbKOro MOTUBY», @ He Yy 3B'A3KYy
3 penirinHumMm Motmeamum (n. n. 72-76);
6) KpuMiHanbHE  nNpoBaAXeHHs  6yno
3aKpuTO 6€3 3a3HayeHHs uiTKUX niacras
ANS YXBaJIEHHS Takoro piweHHs (n. 76).

3 BuweBKasaHux MipkyeaHb Cya Ain-
LWOB BWMCHOBKY MpO nopylweHHsa CcT. 6 KoH-
BEHUiT Ta 3a3Ha4MB, WO OpraHu Aep>XaBHOI
BNlagn He [oTpuvManu CBOro MO3UTUBHOMO
3060B’a93aHHA 3abe3neunTn B3aAEMHY Tep-
MUMICTb  MDDK CYMpPOTUBHUMMK  pPeNiriitHUMn
rpynamu.

Y cnpasi “Metropolitan Church of
Bessarabia and Others v. Moldova” po3rns-
Aanocb NUTaHHA BiAMOBW [epXaBW B pee-
CTpauii penirinHoi opraHisauii. 3a BigcyT-
HOCTI TaKoi peecTpauii uepkBi 3abopoHAN0Cb
34INCHIOBATK penirinHy AisNbHICTb Ha Tepu-
TOpii Aep>xasu.

Mo3uuia ypsagy nonsrana B TOMY, WO
penirinHa opraHizauia € po3KONbHULBKOLD,
il peecTtpauis He Moxe 6yTu npoBeaeHa
[0 TOro, K BiAMOBiIAHI NMUTaHHA He 6yayTb
BUpIiLWWEeHHI MiX naTpiapxamu. Ypsan Takox
HarosoWyBaB, WO PpeecTpauid Moxe npu-
3BeCTU [0 PpO3KOJy CyCninbCTBa, po3no-
pPOLWEHHS BipAH MiX pi3HMMW LepKBaMKn Ta
noctaBuno 6 niag 3arpo3y couianbHy CTa-
6inbHICTb | HaBiTb TepuTOpianbHy UINICHICTb
KpaiHu.

CyAa, He rnorogmeLUNCh 3 MO3MULIEI ypsaay,
3BEpHYB YyBary Ha Take: 1) ouiHka odiuin-
HOK BJAAO0K KpaiHMW KAHOHIYHMX MUTaHb
AiSINbHOCTI penirivHoi rpynu B acnekTi po3-
KONMbHMUTBA He BiANOBIAAE MPUHUMUNY HEN-
TpanbHOCTI WOAO UEepKBKW; 2) [aepxasa
3060B’3aHa 3abe3neunTn TONIEPaHTHICTb
peniritHnx rpyn, 30KpeMa 1 NpUHANEeXHUX
[0 OAHi€l KoHdeci, | He MoXe cTaBuTKn 0di-
LiiHe BM3HAHHS B 3a/EXHICTb Big BOMi Lep-
KOBHOI Bnaan; 3) CTaTyT UEpPKBU He nepea-
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6ayaB XXOAHOI NPOTMNPABHOI AiSNbHOCTI, HE
6yno HagaHo AoKasiB Toro, WO BoHa byna
npuyeTHa A0 TMPOTUMPABHOI AiSANbHOCTI;
4) BIACYTHICTb (aKTUYHMX MepeLlikos AN
DiSNbHOCTI  UEepKBW, BIiACYTHICTb odiuin-
HOrO BM3HAHHS 3@ Hew crTaTycy no3bas-
nano i 6aratbOX MOX/IMBOCTEW BOJIOAIHHSA
aKkTMBaMu. 3 ornsay Ha 3a3HadveHi obcta-
BUHM CYAOM KOHCTATOBAHO MOPYLUEHHS
cT. 9 KoHBeHui.

Y cnpasi “Bayatyan v. Armenia” cnip
nonaras y TOMY, WO 3asiBHMKA, SSKUA Hane-
XaB [0 penirinHoi opraHisauii, a wnoro
NnepekoHaHHs  nepewKkoaXann  HeCEHHI0
BiICbKOBOI CnyX6u, 6yno nNpuTArHyTO A0
KpUMiHanbHOI BiANOBIAANBHOCTI 3@ yXu-
NEeHHs BiA BINCbKOBOI cnyx6u. Ha TOoM uyac
3aKOHOA4ABCTBO KpaiHM He nepeabavano
MOX/IMBOCTI MPOXOAXEHHSA anbTepHaTUBHOI
(HeBiNCbKOBOI) CnyXbu.

Cya yctaHoBMB  (akT  NOpYLIEHHS
cT. 9 KoHBeHLUii, He3Ba)xakwuun Ha nocu-
NaHHSA ypsay Ha HeobXigHiCTb 3aXWUCTy rpo-
MaACbKOro nopsiaky, 3BEpHYB YyBary Ha
Take: 1) 3akoHoAaBye 3anpoBafXeHHS
anbTepHATUBHOI CNyXbun € edeKTUBHMUM
3ac0b0M MOAONAHHA MOXIMBUX KOHPIIiK-
TiB i 3BYXYy€E cBobo4y po3cCyay AepXKaBu;
2) akTMyHuiM BUGIp ANa rpoMagsiHMHA Mix
KPUMiHaNbHUM MOKapaHHAM i AiaMu Bcyne-
pey B/IaCHMM MepekoHaHHAM € 6e3anbTep-
HAaTMBHMM i BKa3y€e Ha HenponopuiHe BTpy-
YaHHSA y NpaBa 3asBHUKA.

3 HaBefeHuX npwukniagis piweHb €ECIJI
MOXHa BW3HAYUTM TaKi 3aranbHi 3acagu
y cdepi 3abe3sneyeHHss ceoboaun ceiTornsay
M BipocnosigaHHA: 1) aepxasa 3060B'd3aHa
3abe3neunTn npaBoOBe perynBaHHA, WO
3abe3neuye 6GanaHc iHTepeciB [Aepxasw,
NOAMHM Ta CYCninbCTBa; 2) NpaBoBe pery-
NIIOBAHHA HE MOXe CTOCYBaTUCHA KaHOHiY-
HMX NUTaHb, WO nepebyBalTb Yy BiAaHHI
uepkeu; 3) 3acagu peectpauii penirinHux
opraHiszaui Ta iHwWa B3aEMOAis AepXXasu
M uepKBW He MalTb nepenbavyatv AUCKPUMI-
HaUiMHIi MexaHi3MK 3anexHo Bi4 KOHecCin-
HOi MPMHANEXHOCTI, LEepKOBHUX 3aB’sA3KiB,
NaHiBHOI penirivHoi CninbHOTK; 4) KpuUMi-
HaNIbHO-MNPAaBOBMIN 3aXWUCT Big NOCAraHb Ha

csoboay cBiTornsgay Ta BipocrnoBifaHb Mae€
6yTM edeKTMBHMM i ageKBaTHWUM CTYMNeHt
cycninbHoi Hebe3neyHocTi; 5) HasABHICTb
CYCnifibHOI METW Ta HauiOHaNbHUX iHTEepeciB
noBuHHa nepeabavatm MOXIMBICTb BUBOpPY
Ans ocobu, sika yepes BlaCHiI NepeKoHaHHS
HEe MOXXe BUMHATK Ti UM iHLWI Aii.

BucHoOBKWU. [lUTaHHA cBiTOrNA4Yy, CBO-
6oan [AyMKM, COBICTi, penirinHi nepeko-
HaHHS € HaA3BMYAMHO BaXJUMBUMMU ANA
AepXxaBu K B acnekTi 3abe3neyeHHs npas
i cBo604 KOHKPETHOi NIAMHKM, Tak i Wwoao
KOHconigauii cycninbcraa.

@OopMYnOBaHHA Y KPUMiHA/IbHOMY 3aKo-
HOAABCTBI YKpaiHM NpOTUNPAaBHUX AiA Y Uin
cdepi, Wo 06MeXYETbCA HE3aKOHHUM nepe-
LWWKOAXKAHHAM 30iNCHEHHIO penirinHoro
obpsay, wo 3ipsano abo nocrtasuao nig
3arposy 3puBYy penirinHui obpsag, i npu-
MYLYBAHHAM  CBSLWEHHOCTYXUTeNs  Wns-
XOoM i3nyHoro abo NCUXiYHOro HacunbLCTBA
A0 MpoBeAeHHSs penirinHoro obpsay, Hate-
rnep He BiANOBIAAE BMMOraMm CbOroAeHHS Ta
3acagaM, nepeabavyeHnM EBpPONENCHKOID
KOHBEHL,EI0.

30KpeMa, nianarae BAOCKOHaNEHH dop-
MY/tOBAHHA O6’€KTMBHOI CTOPOHM 3a3Ha-
YEHOro KPWUMiIHANBLHOIrO MpaBOoMoOpYyLUEHHS,

OCKiNIbKM  «MepeLllKoaXaHHSA  3AIMCHEHHIO
peniriiHoro o6psaay» He MNOBHOK Mipot
OXOMJIIE  MOXMBI  LiAHHA, CNPSAMOBaHI

Ha MNOPYLWEHHS CBITOMNAAHUX | peniritHux
npas. BapTo 3MiHUTK nigxig Ta, 3 ypaxyBaH-
HAM npakTtukn ECIJ1, 3acTtocoByBatn Tep-
MiH «BTpy4YaHHSsl, CnpsiMOBaHe Ha nepeLlko-
[XKaHHS 34IMCHEHHI penirinHoro obpsaay,
penirinHoi AisnbHOCTI», ake 6byae oxonsto-
BaTWU TaKoX Oyab-siKi BTpy4YaHHs B AisNb-
HICTb CBSILLEHHOCNYXUTENS YU penirintHux
opraHizauin. Ksaniikytounmm o03HaKamu
Takoro JissHHa HeobxiagHoO nepeabaunTn
BUMHEHHS Ain cnyx60Bo0 0cobo 3 BUKO-
puctaHHam Bnagm abo cnyxbosoro cra-
HOBMLIA, 3 KOPUCIMBUX MOTUBIB, 3 METON
HaJaHHSA nepeBar iHWINX penirinHin opra-
Hi3auii, KoHdecii, penirivHin  rpomagi,
MOBTOPHO, a TakKoX Aii, Wwo npussenu Ao
3axOMnfeHHs Crnopya, MaurHa penirinHmx
opraHisauin, NoeaHaHi 3 HaCUNbCTBOM.
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KPUMIHAJIbHOIOo NPOBAAXEHHSA B YMOBAX BOEHHOIO CTAHY
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KaHanAaT IopUANYHMX HAYK, OOLIEHT,

npocdecop kadeapn KpuMiHanNbLHOro npasa

Ta opraHisauii gocyaoBoro cniacrea

XapKiBCbKOro HauioHanbHOMo YHiBEpPCUTETY BHYTPILLHIX Cripas

Y crarTi 3BepTaEeTbca yBara Ha Te, L0 BUKOHAHHS 3aBAaHb KPUMIHAbHOMO poBaaXeHHS,
BU3Ha4YyeHux y cratri 2 KpumiHaibHOro rnpoLecyasbHoro KoAeKkcy YKpaiHu, 3Ha4Hor Mipoto 3asie-
XKUTb Bif] HaJIEXHOI pernameHTaLii i 3aCToCyBaHHS HOPM, WO nepeabayaroTb NpoLeECyaibHNI CTa-
TYC TOr0O Yy [HWOro Cy6’eKTa KpUMiHa/IbHOro rpoBafXeHHs. Ha BUKOHaHHS Uux 3aBfaHb 6e3-
nocepesiHbo CripAMoBaHa rpouecyasibHa Aisi/IbHICTb YNOBHOBAaXEHUX Ha T€ MpasB03aCTOCOBHUX
OpraxiB, sika 34iIACHIOETLCS LLJISIXOM POBEAEHHS BiAMNOBIAHUX rpoyecyanbHux 4in. lpoTte iHKom
X NpoBeAeHHs NMOB’sI3aHO i3 CYTTEBUM 0OMEXEHHSM rpaBs i cB0604, 3aKOHHUX iIHTEPECIB yYaCHUKIB
KPUMIiHa/IbHOro rnpoBaaXXeHHs. 3 or/iis4y Ha ue K 'y Teopii KpUMIiHabHOro rnpoyecy, 1aKk i y rnpak-
TUYHI M0WMHI 6€3 pO3yMIHHSI KpUTEPIIB TaKux 06MeXXeHb rpoBaAXEHHS NMpoLecyaibHUX Aik He
Moxe 6yTH egheKTUBHUM.

3aiACHEHO [eTanbHUA aHasli3a OKpeMux 3MiH A0 [10JI0KEHb KPUMIHa/IbHOMo npouecyaabHOro
3aKOHOAAaBCTBa, Lo 6e3rnocepenHbo CTOCYTLCS TEMU [OC/TIAXKEHHS, BHECEHMNX Y 3B’SI3KY 3 MOBHO-
MaclTabHUM BTOPrHEHHSIM Ha TEPUTOPID YKpaiHu AepKaBu-arpecopKku v 3arnpoBasXeHHs npaso-
BOIro pexunMy BOEHHOIo CTaHy, a TakoXX ror/as4iB npaBHUKIB i3 UNX MUTaHb. 3BEPTAETLCS 0CO6/IMBa
yBara Ha TeopeTuYHi i MpaKkTU4Hi acriekTu rnosoXeHs, nepesbavyeHnx crarrero 616 KpumiHaibHO-
ro rpouecyasabHOro Kogekcy Ykpainn. HaronolwyeTbcs Ha HEHAIEXHIN rMpaBoBiv yperyiboBaHoC-
Ti MUTaHHS LWOAO MOXNBOCTI Mi403PHOBAaHNM, 06BUHYBAYEHNM, SIKMM CKaCOBYETbCS 3arobiKHu
3axifl, MPOXOAXXEHHS C/Ty)X6u 3a KOHTPAKTOM, @ TaKoX rpoLeaypu OTPUMaHHS BUCHOBKY BiliCbKO-
JliKapCbKOI KOMICII Mpo NpuAaTHICTb 0CObu 40 HEeCEHHS BIlICbKOBOI C/1y 6y ToLO.

CoopmyiboBaHO 4 06rpyHTOBaHO rpono3unyii Woa0 BAOCKOHA/IEHHS MPOLECYaslbHUX HOPM,
SIKi CTOCYIOTbCSI AOC/IAXKEHHS. 3p06/1eHO BUCHOBOK, O YHOPMYBAHHS BULEBKa3aHUX MUTaHb
HajgacTb 3MOry nigBULUUTU piBEHb MPAaBOBUX rapaHTIik yYaCHUKIB KPUMIHAIbHOIroO rpoBafKeHHS,
OTXKE, YHUKHYTU MOPYLUEHb IXHiX NMPpas [ 3aKOHHUX IHTEPECIB.

Knrouosi cnnoBa: KpyMiHaIbHWIA NpoLeC, AOCYA0BE PO3C/ifyBaHHS, yHaCHUKU KPUMIHa/IbHOIo
rpoBafKeHHS, NpoLecyasibHuil cTaTyc, npasa, cBo60AMN Ta 3aKOHHI IHTepecH, BOEHHUI CTaH.

Hlobenko Hennadii. Theoretical and legal aspects of ensuring the rights
of parties to criminal proceedings under martial law

The article draws attention to the fact that the performance of criminal proceedings tasks
provided for in Article 2 of the Criminal Procedure Code of Ukraine largely depends on the proper
regulation and application of the rules governing the procedural status of a particular subject
of criminal proceedings. The procedural activities of investigators, interrogators, and prosecutors,
which are carried out through the performance of relevant procedural actions, are directly aimed
at fulfilling these tasks. However, in criminal proceedings, their implementation is sometimes
associated with significant restrictions on the rights, freedoms, and legitimate interests
of its participants. In view of this, both in criminal procedure theory and in practice, without
understanding the criteria for such restrictions, procedural actions cannot be effective.

A detailed analysis was conducted of specific amendments to the provisions of criminal
procedural law directly related to the subject of the study, introduced in connection with the full-
scale invasion of Ukraine by the aggressor state and the introduction of martial law, as well as
the views of lawyers on these issues. In particular, separate attention is paid to both the theoretical
and practical aspects of the provisions of Article 616 of the Criminal Procedure Code of Ukraine.
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Thus, emphasis is placed on the insufficient legal regulation of the issue of the possibility for
suspects and defendants, whose preventive measure of contract service is being revoked, to
obtain a conclusion from a military medical commission on their fitness for military service, etc.

Proposals for improving the procedural rules relating to the subject of the study are formulated
and substantiated. It is concluded that the regulation of the above issues will make it possible
to increase the level of legal guarantees for participants in criminal proceedings and thus avoid

violations of their rights and legitimate interests.

Key words: criminal proceedings, pre-trial investigation, participants in criminal proceedings,
procedural status, rights, freedoms, and legitimate interests, martial law.

MocraHoBka npobnemu. Yci 6e3 6yab-
SIKOr0o  BUHATKY cdepu  XKUTTEAIANBbHOCTI
NOAVHU  perynTbCd  HOPMaTUBHO-Npa-
BOBMMM aKTamu, WO BCTAHOB/KOWTbL Bigno-
BiAHMA MOPSAAOK MPaBOBIAHOCUH MiXX HUMMU.
HuHi B ycix cdepax cycninbHMX BiIAHOCWH
HauioHanbHe 3aKOHOAABCTBO  MOCTYNOBO
Y3roAXYy€ETbCA 3 MiDKHApPOAHUMU CTaHAap-
TaMun, cepen AKUX CYTTEBE 3HAYEHHSA MaloTb
Ti, AKi 3a6e3neyyloTb NpaBa y4acHUKIB Npo-
Lecy Y KpUMiHanbHOMY NpPOBafKeHHI.

OOHMM i3 HaMBaXNMBIWUMX HanpsMmis
pedopMyBaHHS HaLiOHaNbHOro KpuMiHanb-
HOro npouecyasibHOro 3aKOHOA4ABCTBA € 4K
HaNexXHe BperyfioBaHHA, TakK i daKTuyHe
yCTaneHHs i 4ac KpuMiHanbHOro nposa-
[)KeHHS 3acagu 3MarasnbHOCTI CTOpiH. Bka-
3aHe 3YMOBJIIOETbLCA TWUM, WO UuA 3acaja
MaE CUCTEMOYTBOPIOBASIbHUWN  XapakTep,
oTXe, 3abe3neyye [AOCArHEHHS 3aBAaHb
KPUMiHaNbHOro MNpPOBaZXXEHHSA | rapaH-
TYE HaNexHy peanisauito npas i 3aKOHHUX
iHTepeciB yCix MOro y4yacHukis. Ha cnywHe
nepekoHaHHsa O.ll. KyuuHCbKOi, opuany-
HUMK yMoBaMu wWoA0 3abesneyvyeHHs Mpo-
LecyasbHMX MpaB YCiX Y4YaCHWKIB KpuMi-
Ha/IbHOrO MNPOBaAXeHHSA € 3aKpinjeHHs
B  UYMHHOMY 3aKOHOAABCTBIi CTPYKTYPHUX
€/1IeMEHTIB MNpoLecyasibHOro CTaTycy KOX-
HOrO 3 HWX, a came: npaBa, cBoboau,
3aKOHHI iHTepecu, rapaHTii, ropuanyHa Bia-
noBifaneHiCTb TOWO. [lpoTe ANngd Hanex-
HOi peanizauii KOXHMM Y4YaCHUKOM Tpo-
Ba[DKEHHA CBOro npouecyasbHOro craTycy
caMmx npaBOBMX HOPM 3amano. Ansg uboro
Mae 6yTu oaHoYacHa AieBICTb npoueaypwu
noro peanisauii, 3axXMCTy, a TaKOX OXOPOHMU
BiA4 nopyweHb [1, c. 157].

OkpiM TOro, nopiBHAHO i3 KpuMiHanb-
HMM npouecyanbHUM KoaekcoMm (dani -
KMK) Ykpaihm 1960 p., 3akoHoaaBeub
y KIMK Ykpainm 2012 p. 3anposaaus
MOHATTA <«YyYaCHUKW KPWUMIHANbHOro npo-
Ba[)KEHHA», nMi4 £AKe, 3a BWHATKOM cCyay
Ta cnigyoro cyaai, nianagarTb Manxe

BCi Cy6'eKTM  KpuMiHanNbHOro  npouecy.
Takox 3'9BUINCA  HOBIi MO0  y4acHWUKM,
30kpeMa 3agaBHuMK (cT. 60 KIK Ykpainu),
NpeAcTaBHUK MepcoHany opraHy npoba-
uii (ct. 72-1 KMNK Ykpaiun), cyaoBuin pos-
nopsgHuk (ct. 74 KIK Ykpainu). CyTTeBi
KOpPeKTUBM A0 MNUTaHb TeMU [OCNIAXKEHHS
BHECEHi Yy 3B'A3Ky i3 3anpoBafXeHHSM
B YKpaiHi NpaBoro pexuMy BOEHHOIO CTaHy,
3@ AKOro MOXYTb BWMHWKATM CUTyauii, KONu
Aep>xaBa He MOXe MOBHOK MipOK BUKOHY-
BaTM 3060B'A3aHHS WOA0 AOTPUMAHHS HeEl
MiDKHapoAHMX CTaHaapTiB y cdepi npas
NOAVMHW, ane $AKi y3rogxXxylTbCs 3 MNoso-
XeHHAMU, nepepbayveHnmmn ct. 15 KoHBeH-
uii Npo 3axucT npas NOANHM 1 OCHOBOMO-
NOXHMX cBo6OA, 3rigHO 3 AKOK «mig 4ac
BiHWM abo iHWOI cycninbHOI Hebe3sneku, ska
3arpoXye XWUTTHO Hauii, byab-gaka Bwucoka
[orosipHa CTOpOHa MOXe BXMBATK 3axX0AiB,
Wo BiagcTynatoTb Bif ii 3060B’93aHb 3a Ui€l0
KOHBEHLUIE, BUKITIOYHO B TUX MexXax, AKUX
BMMara€ roctpora CTaHOBWLLA, i 3@ YMOBM,
WO TaKi 3axoAuM He cynepedaTb iHWUM i
3060B’A3aHHAM 3riAHO 3 MiXXHapOAHWM npa-
BOM» [2].

CTyniHb HaykKoBOi po3po6bku npo-
6nemu. MpobneMHi NUTaHHA WOAO NpaBo-
BOI Mpupoan Ta npouecyanbHOro CcTaTycy
YYaCHUKIB  KPWUMIHANIbHOrO0 MNpPOBaAXeHHS
nocTinHO nepebyBaloTb B MO 30py Hay-
KoBUiB | pgocnigkysanuca B poboTax
10.I. Azaposa, O.[1. AneHiHa, B.B. Ban-
Hapuyka, I[.B. [noslok, B.I. ToH4yapeHka,
l0.M. Ipowesoro, O.B. KanniHoi, A.M. Kuc-
noro, C.A. KupuueHka, €.I'. KoaneHka,
O.1. KyunHcekoi,  A.M.  JlazebHoro,
J1.M. Jlobonka, B.B. Jlyumka, B.T. Mans-
peHka, M.M. MwuxeeHka, B.T. Hopa,
B.O.Monentowka,B.M. TepTiwHmka,A.P. TyMaHsHL,
B.M. XoteHus, B.M. Wwubika, O.l. LUwuno,
M.€. Wymuna 1 iHwux. Ane B Aopobkax
BMLLEBKAa3aHNX MPaAHUKIB OKpPEeMi acnexkTu
edeKTUBHOCTI 3abe3neyeHHs | HanexHoi
peanisauii npas, cBob60A4 i 3aKOHHUX iHTepe-

109



HoBe ykpaiHcbke npaso, Bun. 6, 2025

CiB YYaCHMKIB KpUMiHaNbHOIO NpoBafXXeHHS
nig 4Yac AoCyAoBOro po3ciigyBaHHS B YyMO-
BaX MPaBOBOro pexuMy BOEHHOIO CTaHy He
BMBYANNCb B3arasni abo po3rnaganuce nuwe
(pparMeHTapHoO, WO noTpebye noaanblmx
AOCNiAXeHb 3  nornaay BAOCKOHANeHHS
NPaKTUYHOI IX peanizauii.

Merta ctaTtTi Nnonsra€ B AOCNIAXKEHHI CyT-
HOCTi npaB, cBo60A4 i 3aKOHHMX iHTepeciB
OKpPEMUX YYACHUKIB KPWUMiIHA/IbHOro Mpo-
BaAXXEHHSl, @ TaKOX BWOKpEeMMeHHi ocobnu-
BOCTEA YMHHOIO KpPWUMIHANbHOrO npouecy-
aNbHOr0 3aKOHOAABCTBA YKpaiHW WoAo iX
3abe3neyeHHs B yMOBaX BOEHHOIO CTaHy.

Buknap OCHOBHOIO martepiany.
Hanpsamu 3abe3neveHHs HEeYXWUNbHOIo
AOTpUMaHHA npasB, cBoboa |  3aKOHHUX

iHTEepecCiB YYaCHUWKIB KpMUMiHanbHOro rnposa-
[)KeHHs, BianoBiAHO A0 BUMOr KOHCTUTYUil
YKpaiHn Ta MiKHapoAHMX [OOroBOpiB, KOH-
KpeTtusytTbca y cT. 2 KIMK Ykpainu. lMpote
3aKOHOJaBya perfiameHTauis npoBeAeHHS
OKpPeMUX  KpWUMiHaNbHUX  MpouecyanbHUX
i 3anUWAETbCS HEHANEeXHOo, WO Haaae
MOX/IMBICTb CTOPOHaM KpWMiHaNbHOMO Mpo-
Ba[XKEHHSA HA BACHUW po3cyn TAyMauuTu
OKpEeMi MOJIOXXEHHS 3aKOHY, a TaKoX CTBO-
PIOE YMOBM ANs HeobrpyHTOBaHOro nopy-
weHHs abo o6bmMexeHHs npaB, cBobon
i 3AaKOHHWUX HTEpPECIB YYACHWUKIB, 3a/y4YEeHNX
Ao ix npoeegeHHa. C.M. Tapacwk pocni-
DXY€E NUTaHHA 3abe3neyeHHs npas AOAMHA
Y KPWUMiIHANbHOMY MPOBA[AXEHHI W LiNKOM
06r'pyHTOBAHO 3a3Haya€, WO rapaHTyBaHHS
npas i csobon nwAWHW nepeabadae CTBO-
peHHs npaBoOBMX YMOB, $Ki 3abesnevyatb
3axXUCT npas JIOAMHU Bi4 MOXIMBUX MOPY-
lWeHb, nepeayciMm Le 3anpoBaiXeHHS 3aKo-
HOA4ABYMX TrapaHTii, WO 4iTKO BMW3Ha4a-
I0Tb MpaBa Ta 3acobm ixX 3axucTy, a TakKox
ynpoBaaXeHHs epeKTUBHUX MexaHi3MiB Ans
3abe3neyeHHs AOTPUMaAHHSA uux npas. Knto-
YOBY pOJib Yy peanizauii 3a3HadyeHnx rapax-
Tin BigirpaloTb NpaB03aCTOCOBHI Ta CYAOBI
OpraHu, OCKiNIbKM BOHW 3A4INCHIOTb KOHTP-
O/lb 3@ AOTPUMAHHSM 3aKOHHOCTI Mig 4ac
peanizauii npaB i ceBob6oa NOANHKU, @ TaKOX
3anobiratoTb iX NOpPYyLEHHIO 3aBASKN NpaBo-
3axXMUCcHin npakTtuui [3, ¢. 108-109].
Ocobnusoi aKTyanbHOCTI OKpecrieHi
nUTaHHSa Habynu nicng noBHoMacwTabHoro
BTOPrHEHHS KpaiHuM-arpecopku. Y 3B'sA3Ky
i3 3anposafXxeHHsaM 24 nwToro 2022 p.
B YKpaiHi BOEHHOr0 CTaHy KpUMiHaNbHW

npouec 3iTKHyBCA 3 6araTbMa BWKIMKaMMU,
AKi noTpebyBannm HOPMaTMBHOIO Bperysio-
BaHHSA. He3BaxatounM Ha HabyTTa UYMHHOCTI
3aKoHOM YKpaiHu «[1po BHeCeHHS 3MiH [0
KpuMiHanbHOro npouecyasnbHOro Koaekcy
YKpaiHM WOAO0 BAOCKOHANIEHHA OKpPEMUX
NONOXEeHb  A0CYAO0BOro po3C/ifyBaHHS
B YMOBax BOEHHOro CTaHy» [4], SKUM CyT-
TeEBO ponoBHeHi npunucn KIK YkpaiHu,
OKpeMi NUTaHHS LWoA0 MpPaBO3aCTOCOBHOI
AiNbHOCTI Moro cyb6’ekTiB i AocCi 3anuwa-
IOTbCSl HEBUPILWEHMMW. 3 OrNsSiAy Ha BKasaHe
B YMOBaX BOEHHOIO CTaHy BMKOHaHHS oKpe-
MUX 3aBAaHb KPWUMIiHANbHOrO MPOBAAXEHHS
YCK/IQAHIETLCS, @ B AeAKUX BUMaaKax ysa-
rani YHEMOX/IMBIETLCS.

MNepeayciM npuvBepTarOTb yBary MNUTaHHS
noyaTtky A0CYyZ0BOro po3CnigyBaHHS,
BM3HaueHi N. 1 4. 1 cT. 615 KIK YKpaiHu,
Woao CKnagaHHsa Ai3HaBadeM, chaigyuunm,
NPOKYpOpPOM BiAMOBIAHOI NMOCTAHOBU, Y pas3i
BiACYTHOCTI TeXHiYHOi MOXNMBOCTI AOCTyny
A0 €AMHOro peecTpy AOCYyAOBMX po3chiay-
BaHb (gani - €PAP), 9kui B yMOBax BOEH-
HOro CTaHy B3arani Moxe He QYHKLUiOHY-
BatTn. OkpecneHun niaxia 3akKoHoAaBUS
36iraeTbca 3 iHbopmauinHuM nucTom Bepxo-
BHoro Cyay Big 3 6epesHsa 2022 p., ae BKa-
3@aHO, WO Taka MoCTaHOBA MOXe BM3HaBa-
TUCS HaNeXHUM NiATBEPAXXEHHAM Mo4YaTKy
po3cnigyBaHHA 3a YyMOBWM O6rpyHTOBAHOI
HEMOX/IMBOCTI BHECeHHS paaHux po €EPAP
[5]. BapTo 3a3HauuTh, WO MOYaTOK KpUMi-
Ha/IbHOrO MNpoOBaAXeHHs Mae 060B'I3KOBO
OKpecnwBaTUCb BiANOBIAHMM BignNpaBHUM
NYHKTOM, Big sikoro 6e3nocepefHbo M po3-
NOYMHAETLCA KpWUMiHanbHa npouecyanbHa
OISANbHICTb, 1K@ HAAAE MOXNUBICTb HE NULLE
BMKOHYBaTW BMLLEBKasaHi Aii, a n ockap-
XYBaTU Y4aCHUKaMU KpPUMiHaNIbHOro mnpo-
Ba)KEHHS pileHHs, Aaii um 6e3aianbHICTb
opraHiB 40OCyA0BOro po3cnigyBaHHS 4un npo-
Kypopa. Ane 3a5uWacETbCsd HEe3pOo3yMinum,
WO caMe 3a TakKux BUMNAAKIB 3aMiCTb BUTATY
3 €POP npo po3novyate po3cnigyBaHHSA
HaZaBaTW 3a8BHUKY. YBaXaeMo, WO B MoJo-
XeHHsX, nepeabadeHmx n. 1 4. 1 cT. 615
KMK YkpaiHn, mae 6ytn BigobpaxeHo, wWwo
ue Konig noctaHoBWM MpO MoYaToK AOCyAo-
BOr0 pO3C/iAyBaHHA.

He3Baaoum Ha AOCUTb XOPCTKi BUMOIU
A0 npoueaypu K OTPUMaHHA A03BOJy, TakK
i Ha 6e3nocepegHE npoBeAeHHs 06LWyKy,
cepes iHWMX cnigunx (po3WyKoBUX) Ain,
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BUKJIMKAE HaMBINbly KiNbKiCTb CKapr Ha
Ail npeacTaBHMKIB NMpaB03acTOCOBHUX opra-
HiB 3 NUTaHb AOTPUMAHHAM rpouecyalb-
HMX TMpaB Y4YacCHWKIB MNOro npoBeAeHHS.
B yMOBax BOEHHOro CTaHy 3aKoHOAaBelLb
NiWOB LWNAXOM He3any4YeHHS MOHATUX nig
4yac MOro NpoBeAeHHs, AKWO X 3anyyYeHHs
€ 06'€eKTMBHO HeMoxnuBMM abo noB’sa3aHO
3 NoTeHuinHow Hebe3nekow AN XUTTS,
340poB’'sl, 3@ yMOBW, WO nepebir i pesynb-
Tatm o06oB’a3koBO  6yayTb  3adikcoBaHi
AOCTYNMHMMU TEXHIYHUMKU 3acobaMu LWNSXOM
34iMCHEHHs 6e3nepepBHOro  Bigeo3anucy
(n. 2 4. 1 cT. 615 KIK YKpainu). Ha gymky
6aratbox npaBHuKiB, 30kpema 0.0. [dem-
YEeHKO, BKa3aHWM nigxig A03BOSISIE CTBOPUTU
HU3KY HeraTMBHUX MpeuefeHTiB, OCKiNbKK
U HOpMa YMOXI/MBIIE  He3asy4YeHHS
NOHATMX A0 NpoBeAeHHS 06WyKy B Mexax
BCiEl TepuTopii YKpaiHW. IHakwe Kaxyuu,
cy6’ekTM npoBeaeHHs 06wyKy @akKTUyHO
34aTHI 3N10BXMBATU TaKOK MOXIMBICTIO Ta
He 3anydaTuM MNOHATUX HaBiTb TOAi, KOIW
06’€eKTMBHO 3arpo3u sk Takoi Hemae. TobTo
CNigunim 4Yn NpoKypop MNOTEHUINHO MOXe He
3a7y4aTtn NOHATUX Yy pasi MOBITPAHOI Tpu-
BOrM (41 HaBiTb 3a ii BiACYTHOCTI), ¢op-
ManbHO MOCKAAKYMUCb Ha M. 1 4. 1 cT. 615
KMK YkpaiHn, xo4ya ¢akTU4Hi nepenymoBu
ans uboro 6yayTtb BiacyTHi [6, c. 31]. Ha
Hawy AyMKYy, 3araaoM niaxia 3akoHoaasus
i3 LbOro NMUTaHHA 3aC/lyroBy€E Ha NigTPUMKY
N Ma€e 3anuMWnTUCL Y NMOBOEHHWUI 4Yac. Tak,
3a/ly4€HHS MNOHATUX Y 3aKOHOAABCTBI bara-
TbOX KpaH CBIiTOBOI CMiJIbHOTU He BBaxa-
€TbCA OOCUTb JAieBUM 3acobom 3abesne-
YEeHHS 3aKOHHOCTI NiA 4Yac npoBeAeHHS
npouecyanbHUX AN, OCKINbKM Mae Micue
Tak 3BaHa npe3ymnuia AoBipyu A0 npeacras-
HMKIB MpaB03aCTOCOBHMX OpraHiB, OTXe,
IHCTUTYT MNOHSATUX y3arani BiACYTHIM abo ix
yyacTb Y KpMUMiHaNbHOMY nNpoueci € pajle
BUHATKOM i3 3aranbHOro npasuna.
Ocobnueoi yBarn notpebytoTb NUTaAHHS,
WO CTOCYHTbCA npoueaypu @ikCyBaHHS
obwyky. Ha xanb, 3akoHoAaBeUb He
nepenbayae 060B’A3Ky HagaHHSA  Konii
Bigeo3anucy nposeaeHoro o6wyky ocobi,
y SKOI MOro npoBeaeHo. YBaXaemMo, LWoO
OKpec/ieHNUn YMHHKUK 3 6OoKy cnigyoro, nNpo-
Kypopa 6yB 6K [04aTKOBOK rapaHTiE
3axMCTy NpaB TakKux OCib i HanexHuM npo-
SIBOM 3aKOHHOCTI 1Moro nposeaeHHs. OKpiM
LbOro, B yMOBax BOEHHOrO CTaHy npouecy-
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anbHe O0MOpPMNEHHSA NpoBeAeHHS 06wyKy
3@ BW3HAYEHMX YMOB [OMYCKAETbCH He
nig 4ac noro nposeAeHHs abo HeramHo
nicns Moro 3aBepLUEHHSs, a MNpOTAroM Ccim-
AecAaTu ABOX roAMH 3 MOMEHTY 3aKiHYeHHS
(n. 1 4.1 cT. 615 KIK YKpaiHu). Y KOHTeK-
CTi po3rnagy Uboro nNUTaHHS 3ac/yroBylOTb
Ha MiIATPMMKY NOrNsS4An OKpeMuxX NpaBHUKIB,
3okpema 1O.B. TepeweHko, I.C. Orepyka,
Wwoao niactae i NopsiAKy BUKAWKY 0OCi6,
AaKi 6ynuM NpuCyTHIi nig 4ac npoBeAeHHS
0obWyKy, Ang nignucaHHa NpoTOKONy yepe3
cimgecaTt QABi roAMHM nicns MOro 3aBep-
weHHs. Ockinbku 3rigHo i3 4. 1 ct. 133 KINK
YKpaiHu cniguunii, npokypop nig 4ac Aocy-
AOBOro po3cCnigyBaHHA Ma€ npaBO BUKIU-
KaTM Nigo3proBaHoOro, ceBiaka, noTepninoro
abo iHWOro yyacHuka KpuMiHanbHOro npo-
Bal)XeHHA Yy BcTaHoBneHux KIK YkpaiHu
BUNagKkax Ans AONUTY UM y4yacTi B iHLWIN
npouecyaneHi Aii, a nignucaHHa npoTo-
Kony o06lWyKy He € npouecyanbHOK Ai€wo
[7, c. 348; 8, c. 67].

3arasnoM, B yMOBax BOEHHOIO CTaHy nicns
noyaTKy npoBefeHHs 0b6LWyKy MOXe po3no-
yaTucsa obCcTpin BiANOBIAHOI TepuUTOpIN, oro-
NOWEHHS MNOBITPSIHOI TPMBOrM M iHWI BUAK
Hebe3nek, 3yMOBJIEHI BOEHHMM CTaHOM. Lle
3MYCUTb YCiX Y4YaCHMKIB Cnig4yoi Aii nponTtu
A0 ykpuTTa abo B3arani MNOKMHYTU Micue
nposeaeHHs o6wWwyKy. Y UbOMYy CeHCi BapTo
3BEpHYTM YyBary Ha nNpaKTUKy B3aEMOAii
cniguvMx niapo3ainie i3 BINCbKOBUM KOMaH-
AYBAHHAM, AKa B AESKUX BUMagkax nepea-
6ayae nonepenHE y3roXeHHs AOCTyny A0
BiANOBiIAHOI Hebe3neyHOI TepuTopii.

Yy KOHTEKCTI po3rnsaay BKasaHoro
acnekty O6rpyHTOBaHOK BWUrNsAacE no3un-
uiga K. TeTepATHUK, sKa NPOMOHYE BHe-
CTU 3MiHM po 4. 3 cT. 223 KIK YkpaiHu,
MoB’sAA3aHi 3 HeobXigHiCTIO MOKNAaAEHHA Ha
ocoby, sika MpOBOAWUTb HEBIAKNAAHY cChigyvy
(po3wykoBy) Aito, BiAMNOBiAANbHOCTI 3a He3a-
KOHHEe obMexeHHss abo nopyLleHHs npas
i 3aKOHHUX IHTepeciB 0Cib, aKi bepyTb yyacTb
Ta WOAO SKMX npoBOAUTbCS cnigva (pos-
wykoBa) aisa [9, c. 198]. 3a3HaueHi npono-
3uuii B6a4aoTbCa MNpOrpecMBHUMU, OCKINbKM
BaXnuBi Ans 3abe3neyeHHs 6anaHcy Mix
e eKTUBHICTIO 40CYAOBOro po3c/igyBaHHs Ta
NpPaBOM Ha XWUTTHA i 6e3neKky y4acHuKiB Npo-
Lecy B YMOBaxX BOEHHOIO CTaHy.

3aKoH YKpaiHu «[1po BHeCeHHs 3MiH A0
KpuMiHanbHOro npouecyanbHOro KoAekcy
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YKpaiHK WoAo nopsaky CKacyBaHHSA 3aro-
6i>kHOro 3axoay 47151 NPOXOAXEHHS BiMCbKO-
BOi Cny6u 3a nNpu3oBoOM nig 4ac Mmobinisa-
uii, Ha ocobnueui nepiog abo Moro 3MiHu
3 iHWwwnx niactas» [10] gonosHus KIK Ykpa-
iHM HOBOW CT. 616, AeTanbHUI aHani3 sKoi
BKa3y€ Ha HWU3KY Heaonikis, MNOB'A3aHUX
3 MOX/IMBICTIO HanexHoi peanisauii npo-
uecyasbHMX npaB nNigo3ptoBaHMM, 06BU-
HyBayeHuM. Tak, y n. 1 4. 1 cT. 616 KIK
nepeabayeHo, WO, MNOMIX IHWMX BUMOT,
KNOMOTaHHA MpPOKypopa A0 c/igdoro cyani
abo cyay npo ckacyBaHHA 3anobixXHOro
3axoay y opMi TpUMaHHS Mig BapTol Mae€
MIiCTUTU BMCHOBOK MNpPO MNpUAATHICTb 0Cobun
B YMOBAX BOEHHOMO CTaHy A0 HECEHHS Bil-
CbkoBOi cnyx6bu. T[lpoTe niao3proBaHui,
06BMHYBauyeHMn, akui 6esnocepenHbo 34in-
CHIOE iHiLit0OBaHHA CKACyBaHHA BuULEeBKasa-
HOro 3anobiXkHoro 3axoAy, 3 MeTo noaanb-
LOr0 MNPOXOAXEHHS BIMCbKOBOI CNyX6w,
nepebyBae y cnigyomy isonaTopi, OTXe,
NnocTalTb MUTAHHSA LWOAO npoueaypu npo-
XOOXKEHHS HUM MeAMYHOro ornsay m oTpu-
MaHHS BWCHOBKY MpoO NpuaaTHiCTb. Hacam-
nepes 3a3HayeHe 3YMOBJIIOETbCA TWUM, LWO
TakMih BUCHOBOK Hada€ETbCA  BiNCbKOBO-
nikapcbkot KoMicieo (gani - BJIK), oTxe,
y Mexax MnpaBoBOi Mpoueaypu WMoro oTpu-
MaHHS Nifo3ploBaHuM, 06BUMHYBavyeHUA Mae€
Ha OesKnK nepiod vacy nerasnbHO MOKUHYTH
peXnuMHe MpUMIlLLeHHSA cnigyoro isondtopa
(pani - CI30).

BoaHoyac KpuMiHanbHW npouecyanb-
HWA 3aKOH He BM3Ha4yae cyb’ekTa, SKMN
6e3nocepeAHbO YNOBHOBAXEHUM YXBalUTU
pilleHHA nMpO HajaHHA Takoro J03BOy,
a TaKoX JesKi iHWi npouenypHi acrnekTtw,
30KpeMa LWoAo CTPOKiB po3rnsfgy Takoro
KNOMOTaHHA Ta MOro 3MmicTy. BkasaHi uumH-
HUKWU YCKIaAHIOWTb MOXJ/IUBICTL peanisa-
uil NpuMHUMNY MpaBoOBOI BW3HAYEHOCTI HAK
BaXX/IMBOi CK/MAA0BOI 3acain BEpPXOBEHCTBA
npaea, WO MpuU3BOAUTbL A0 Pi3HMX Nigxoais
Ha MpakTuui Ta Aewo CTPUMMYE nOTeHuian
NOMNOBHEHHS naB 36porHUX cun  YKpaiHu
BMLLIEBKA3aHO KaTeropieo MobinisoBaHux.

Y npakTU4Hii naowmHi 3aebinbworo ue
NUTaHHSA BUPIWYETLCSA Tak, WO MPOKYypopw
He BMXOAATb i3 KMOMOTaHHAM A0 cyay, 60
He MalwTb TakKOro BMCHOBKY, abo LWIsIXOM
nepeknagaHHs npobnemMm OTpMMaHHS LbOro
BUCHOBKY Ha Mjedi 3aXuCHMKa, Wo B yMO-
Bax CNig4yoro isonsitopa 3pobuT NpakTUYHO

HeMOXMBO. TOX UA opManbHa nepenoHa
iHOAI CTa€e Ha 3aBaji B peanizauii nigospto-
BaHWUM, 06BMHYBayeHWM CBOro npaBa Ha
3BifIbHEHHS 3-nig BapTu. [poTe y nposa-
I)KEHHAX, Ae BCi CTOPOHM rpouecy pa3om
i3 CyooM nparHyTb CRiflbHOro pe3ynbTaTy
(3MiLHEHHA 060pPOHO34AaTHOCTI KpaiHu), us
npoueaypa peasnizoByeTbCs, Tak 61U MOBUTH,
BiL 3BOPOTHOrO: SKWO HEMAE BiAOMOCTEN
npo HenpuaaTHiCTb 0cobu, BOHa BBaxa-
€TbCA nNpuaaTHow [11]. Ha Hawy AyMmKy,
OKPEeCNeHMN acneKkT TaKoX MOXe MO3UTUBHO
BUpilWYyBaTUCSA 3@ BWUNAAKiB, Kon ocoba
KOSIMCb npoxoawna BiNCbKOBY  Cnyxby,
oTXe, nepebyBae Ha BINCbKOBOMY 06MiKy
N Ma€ BiNCbKOBWUIN KBUTOK.

OpiM UbOoro, NOCKIAYUCL HA MNONIOXKEHHS
4. 6 CcT. 2 3aKkoHy YKpaiHu «[llpo BiliCbKO-
BUM 060B’A30K i BiNCbKOBY Cnyxby» [12],
€.0. MNaHanoToB 3BEepTa€E yBary Ha Te, WO,
OKpiM BINCbKOBOI CNnyx6bwu 3a npu3oBoM nig,
yac Mobinisauii, Ha ocobnueuin nepioa, sika
6e3anbTepHAaTUBHO MNPOMNOHYETLCSA NPUMNN-
camm cT. 616 KIK YkpaiHu, € 1 BiliCbKkoBa
cnyxba 3a KOHTPaKTOM, MPOXOAXEHHS SKOI
Ma€E HWU3KY CYTTEBMX nepesar, WO MnoB’a3aHi
3 NiABULLEHUM piBHEM couianbHoro 3abes-
neyeHHs Ta rapaHTin [13, c. 246]. 3 ornaay
Ha BKasaHe MuWTaHHSA WoAO npasa Nigo3pro-
BaHOro, 06BWMHYBA4YeHOro Ha BINCbKOBY
Cnyx6by 3a KOHTPaKTOM TaKoX noTpebye
YHOPMYBaHHS.

BucHoBKkKU. Pe3ioMyounm  BUKNALEHE,
3a3HayMMo, WO CYTHICTb $K camoi npwu-
poaun, Tak i 0cobMBOCTEN NPOBEAEHHS MpPO-
LuecyanbHMX Ain B yMOBaxX BOEHHOrO CTaHy
3a3Hana CyTTeBMX TpaHcdopmauin, nepe-
OYyCiM OpIiEHTOBAHMX Ha MOXIMBICTb X NpPO-
BeleHHS B YyMOBax CborogeHHs. Ocobnu-
BUMN pEeXMM KPWUMIHANBbHOMO MNPOBaAXEHHS
OOMYyCKae fpesdKki BiAXWNeHHS Bi4 3arasbHuX
BMMOr, 30KpeMa wWoAo Mno4yatky [ocyno-
BOr0 pO3CNigyBaHHA, y4acTi NOHATUX, Mpo-
uecyanbHoro nopsaky odopMaeHHs npo-
TOKONY TOwWwo. Y cTaTTi 06rpyHTOBYETbCS,
Wo Taki BigCTyNW BiA4 3arajibHUX BUMOT
3@ YMOBM [JOTPUMMaHHA npouecyasbHUX
rapaHTi y4YacHMKIB KpWUMiHanbHOro nposa-
[KEHHSA WNaxoM 3abe3neyeHHs BiAMNOBIA-
HOro npouecyasbHOro KOHTPOJSIIO € UiSIKOM
BunpasgaHnumun. [llpoTe OKpeMi MUTaHHS,
WO CTOCYKTbCA AOTPUMaHHA npas, CBO-
604 i 3aKOHHMX iHTepeciB Y4acCHWKIB Kpu-
MiHANbHOrO MNPOBaAXEHHS, SIK-OT MNOopsAoK
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ckacyBaHHs 3anobixHoro 3axoay y d¢opmi  KIMK YkpaiHM, a TakoX iHWIi BULLEBKa3aHi
TPUMaHHA Nig BapToO, BU3HAYEHUN CT. 616  noTpebyloTb YHOPMYBAHHS.
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CTapwmin Buknagay kadeapu KpuUMiHaabHOro npouecy Ta KpMMiHanicTmkm
HauioHanbHOI noniuii YkpaiHnu

[oHeubKOro AepXXaBHOro YHiBEpCUTETY BHYTPILLHIX Cnpas |

Y cTatTi 34IViCHEHO KOMMIEKCHWI aHasli3 HOPMaTuUBHOIMO PEryaloBaHHs KPUMiHasibHOro rpo-
Ba/)KEHHS LLOAO 3aCTOCYBAHHS 3aX04iB KPUMIHa/IbHO-MPaBoBOro xapaktepy A0 HpUuanYHnX ocié
B YKpaiHi, 3 ypaxyBaHHSIM MiXHapoAHWX 3060B’93aHb gepxxaBu y cepi 60poTbbu 3 KOpyriliero,
OpraHi30BaHo0 3/1I0YMHHICTIO Ta 3 BiIMUBAHHSIM KOLUTIB, OA€PXaHUX 3/T0YNHHUM LLUJISIXOM. ABTOpD
pO3r/is4a€ reHe3y BrpoBaAXEHHS IHCTUTYTY BiAMoOBIAaIbHOCTI IOPUANYHNX OCI6, NoYMHaroyn Bij
npoekTiB KpuMiHanbHoro Kogekcy 1993-1997 pokis, yepe3 KoHuernyito pecopMyBaHHS KpuMi-
HasbHoI tocTuyii 2008 poky, 3akoHy Ykpainn N° 1507-VI Big 2009 poKy (iKkuii BTpatnB YNHHICTb
y 2011 poui) Ta 3akoHy N? 314-VII 2013 poKy, sikum 6yJ10 3arpoBaaXXeHO 3ax04An KPUMiHa/IbHO-
rnpaBoBoro xapaktepy (3KIl1X) 3a AesKi 3/104MHU, YYUHEHI YMOBHOBaXEHUMN 0cobamm Bia iMEHI
Ta B IHTEpECax IopnaANYHOI 0CObU. Y KOHTEKCTI METU AOC/IAXKEHHSI 06roBOPIOIOTHECS OKPEMI HOBa-
uii, BHeceHi 3akoHom Ykpainn N° 4111-IX Big 4 rpyaHs 2024 poKy rpo 3acTtoCyBaHHS 3axoAiB
KPUMIiHaIbHO-NpaBoBOIro Xapakrepy LOAO HPUANYHMUX O0CI6 OKPEMO Bif KPUMIHA/IbHOIro riepecsii-
AYBaHHS i3anyHux 0Cib 3a KpUMiHasIbHI MpaBonopyLUeHHs, nepesbadyeHi 4yactmHorw 2 cTatri 96-3
KpumiHanbHoro kogekcy Ykpainn (KK).

YBara npuainsieTbcsi EBPONeicbKOMy 0CBIAY MpaBoBOro peryaoBaHHs nopsaky npuTarHeEHHS
opuanYHNX 0Cib 40 BiAMNoBiAabHOCTI: MOAENASM KPUMIHAIbHOI BiArnoBigabHOCTI pUANYHOI 0Co-
6u B JInTBi, ECTOHII, py3ii; cybcuaiapHivi BianosiganbHOCTI y LLiBeviyapii; aaMiHICTpaTBHIN Big-
rosigasbHocTi B lMonbLyi (3a 3akoHom ALCE 2003 poky) T1a Itanii (Qekpetr N° 231/2001). lopis-
HSI/IbHWI aHasli3 MigKpecIne agantadiro npoyeagyp A0 HauiOHa/lbHUX CUCTEM, 3 aKLEHTOM Ha
ripouecyasibHi rapaHTii, MpeACTaBHULTBO Ta 3axoAmn 3abe3nedyeHHss KpUMIiHa/IbHOro rpoBaAXXEHHS.

Y KOHTEKCTi yKpaiHCbKOro 3aKoHOAaBCTBa aHani3ytoTbcsi npobiemm HEBU3HAYEHOCTI NpoLecy-
a/lbHOro CTatycy puaAnYHOI 0cobu Ta ii NpeAcTaBHUKAa, 3aKOHOAaBYa HEY3rOAXEHICTb y perna-
MeHTaLyii noB’a3aHux rpaBoBUX [HCTUTYTIB KPUMIHaIbHOrO Ta KPUMIHa/IbHOro rpoLecyasibHoro
3aKoHoAaBCcTBa, 3ab0poHa Ha yKAaAeHHs yrof, HEAOJIKN B peryaBaHHi oopMu T1a 3MICTy npo-
yecyasbHuX pilleHb ToLO. ABTOP apryMeHTYE HEOOX|AHICTb pO3BUTKY rpolecyasibHoi ¢opmu;
3aKpirsieHHs CTaTtycy HpuanyHoi 0cobu Ta BU3HaYEHHST 0CO6/IMBOCTEN MNPOBaLAXKEHHS B OKPEMIl
rnasi KpyuMiHa/1bHOro rnpouecyasabHOro KOAEKCy,; BiAHECEHHS NMPeACTaBHMKAa [0 CTOPOHU 3axXUCTY
i3 npaBamu, nogi6HUMY [0 NiA03PHOBAHOr0/06BMHYBAYEHOr0; MOLINPEHHS CTaTyCy 3aXUCHUKAa Ha
a/ABoKaTiB y BCiX MPOBaAXEHHSX LLOAO HOPUANYHUX OCib.

lponoHyTECs1 HaykKoBO 0OOrpyHTOBaHIi 3MiHM [0 KpuMiHasnbHOro rpouecyaibHOro KoAek-
cy (KTIK): yCyHeHHS HEeY3roaXXeHOoCTi NMepenikiB KpUMIiHaAbHUX MpaBoropyLleHb;, YHOPMYBaHHS
OCKap>XeHHsI CTaTycy IpuaNYHOI 0CO6M; BUKIIIOYEHHS MOXJ/IMBOCTI MOYaTKYy [MPOBAAXEHHSA Ha
cTagii cygosoro po3rnisgy 6e3 AocyA0BOro po3C/iayBaHHS, AOMOBHEHHS PE30/II0TUBHOI YaCTUHU
06BUHYBaIbHOrO BUPOKY MOXXJ/IMBICTIO 3aKPUTTS MPOBAAXEHHS LOAO OPpUANYHOI 0Cobu B pasi
BIACYTHOCTI nigcraB A/ 3aCTOCYBaHHS 3axo04iB KpUMIiHabHO-MPaBoBOro xapakrepy,; 4acrkoBe
cKacyBaHHS 3a60pOHU Ha yKIaAEHHS yros 3 ypaxyBaHHSM rpas rnotepriinx. Haroaolwyerbcs Ha
nepcrnekTMBHUX HaNpPsIMax AOC/iAXeHb, IK-0T: Al cuCTeMu 3arajbHuX 3acal KpUMIiHabHOro rnpo-
BaZ)XEHHS LLOAO HPUANYHUX OCIb, pO3LUINPEHHS IXHBOIro 3MICTy (3abe3rneyeHHs rnpaBa Ha 3axucT,
CcB060AM Bi CAMOBUKPUTTS), MOHITOPUHI NPaBoropyLUeHb A1 PO3LUNPEHHS nepeniky KpUMiHasib-
HUX rpaBornopyLleHb y cTatti 96-3 KpuMiHaibHOro KO4eKCy.

Cratrs 6a3yerbcs Ha aHasli3i HOpMaTMBHO-NPaBOBUX aKTiB, AaHUX CyAOBOI MPakTuku (Bupo-
kiB y cnpaBax N° 766/5921/24 ta N°? 461/2964/24), HayKoBuX rpausx y raay3i KpuMiHaibHOro
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Ta KPpUMiHa/IbHOIro rnpouecyasbHoro rnpasa. BUCHOBKYU CripsiMOBaHi Ha nigBullieHHs1 e(heKTUBHOCTI
rpoBaf)XeHb LoA0 PUANYHNX 0CI6 3 04HOYaCHUM 3abe3rnedyeHHs rMpoLecyasbHuUX rapaHTivi rnpas
i 3aKOHHMX [HTEPECIB y4YaCHUKIB, 3a/1y4eHNX 40 KPUMIHASIbHOIO rpouecy.

KnrouoBi cnoBa: KpuMiHasibHe rpoBafXKeHHS, NMPOBaAXeHHS LWOoA0 IpuanyHoi ocobu, [ocy-
J0Be po3C/iflyBaHHS, CyA0Bui po3rnisag, rnpouecyasabHa opma, 0cobimsmii rnopsgoK rnpoBasxKeH-
HSl, 3acagu KpUMIHaIbHOro rnpoBaAXeHHs.

Kvashuk Oleksandr. Problematic issues of criminal proceedings against legal
entities

The article provides a comprehensive analysis of the normative regulation of criminal
proceedings concerning the application of measures of a criminal-law nature to legal entities
in Ukraine, taking into account the state’s international obligations in the field of combating
corruption, organized crime, and the laundering of proceeds obtained through criminal means.
The author examines the genesis of the implementation of the institution of liability for legal
entities, starting from the drafts of the Criminal Code of 1993-1997, through the Concept
of Reforming Criminal Justice of 2008, the Law of Ukraine N° 1507-VI of 2009 (which lost its
validity in 2011), and the Law N° 314-VII of 2013, which introduced measures of a criminal-law
nature (MCLN) for certain crimes committed by authorized persons on behalf and in the interests
of the legal entity. In the context of the research objective, specific innovations introduced by
the Law of Ukraine N° 4111-1X of December 4, 2024, on the application of MCLN to legal entities
separately from the criminal prosecution of natural persons for criminal offenses provided for in
Part 2 of Article 96-3 of the Criminal Code of Ukraine (hereinafter - CC) are discussed.

Attention is paid to the European experience of legal regulation of the procedure for holding
legal entities liable: models of criminal liability of legal entities in Lithuania, Estonia, and Georgia;
subsidiary liability in Switzerland; administrative liability in Poland (under the ALCE Law
of 2003) and Italy (Decree N° 231/2001). The comparative analysis emphasizes the adaptation
of procedures to national systems, with a focus on procedural guarantees, representation,
and measures to secure criminal proceedings.

In the context of Ukrainian legislation, the problems of uncertainty in the procedural status
of the legal entity and its representative are analyzed, along with legislative inconsistencies in
the regulation of related legal institutions in criminal and criminal procedural law, the prohibition
on concluding plea agreements, deficiencies in the regulation of the form and content of procedural
decisions, and others. The author argues for the need to develop a procedural form; to enshrine
the status of the legal entity and define the specifics of proceedings in a separate chapter
of the Criminal Procedure Code (CPC); to assign the representative to the defense side with
rights similar to those of a suspect/accused, and to extend the status of defense counsel to
attorneys in all proceedings involving legal entities.

Scientifically substantiated amendments to the Criminal Procedure Code (hereinafter — CPC) are
proposed: elimination of inconsistencies in the lists of criminal offenses; normalization of the appeal
against the status of the legal entity; exclusion of the possibility of initiating proceedings at the stage
of trial without pre-trial investigation,; supplementation of the operative part of the guilty verdict
with the possibility of terminating proceedings against the legal entity in the absence of grounds
for applying MCLN; partial lifting of the prohibition on concluding plea agreements, taking into
account the rights of victims. Emphasis is placed on promising research directions: the operation
of the system of general principles of criminal proceedings with respect to legal entities, expansion
of their content (ensuring the right to defense, freedom from self-incrimination), monitoring
of offenses to expand the list of criminal offenses in Article 96-3 of the CC.

The article is based on the analysis of normative legal acts, judicial practice data (verdicts
in cases N? 766/5921/24 and N° 461/2964/24), and scholarly works in the field of criminal
and criminal procedural law. The conclusions are aimed at enhancing the effectiveness
of proceedings involving legal entities while simultaneously ensuring procedural guarantees for
the rights and legitimate interests of participants involved in the criminal process.

Key words: criminal proceedings, proceedings regarding legal entity, pre-trial investigation,
trial, procedural form, special procedure of proceedings, principles of criminal proceedings.

MoctaHoBka npo6aeMun. BaxnmBMM  HOW B3ATMX Ha cebe MiXXHaApOAHO-NPaBOBUX
akTOpOM  yCniWHOro  €BpoiHTerpauin-  3060B’A3aHb y ranysi 6opoTbbu 3 opraHizo-
HOrO WAAxXy YKpaiHW € BWMKOHAHHA YKpai-  BaHOK 3J/I0MMHHICTIO Ta KOpynui€wo, BiaMU-
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BaHHSM KOLUTIB, NpaBOBOro M oOpraHisauin-
Horo 3abe3neyeHHs AiSNbHOCTI IHCTUTYTIB
KPUMiHanbHOI KOCTUUII, 3aXMUCTy npas i CBO-
604 ocobu.

OaHuM i3 3060B’I3aHb AepxaBu € iMn-
nemeHTauia patudikoBaHUX MiXXHapoAHO-
NPaBOBUX aKTIB Yy YaCTUHI 3anpoBaiXXeHHS
B HaUiOHa/bHY NpaBOBY CUCTEMY MeXxXaHi3My
NPUTSArHEHHSA 40 BiAMOBIAANBHOCTI OpUANY-
HMX 0cCib.

Y pamkax BWKOHaHHSA CtambynbCbKoOro
nnaHy Adim 3 6opoTbbn npotn Kopynuii
OECP VYkpaiHa paTtudikyBana KoHBeHLUitO
Pagn €sponu npo BiAMMBAHHA, TOLWYK,
apewT i KoHdicKauito AOXOAiB Bif4 3/104MH-
HOi AiNbHOCTI Ta diHAHCYBaHHS TepopusMy
(2005 p.), KoHBeHuito Paan €ponu npo
Kibep3noumHHictb (2001 p.), KoHBeHUitO
OOH npo 60poTbby i3 TpaHCHaUiOHANbHOK
OpraHi3oBaHo 3704MHHicTIO (2000 p.),
KoHBeHuito OOH npotn kopynuii (2003 p.),
KpuMiHanbHy KoHBeHuito Pagu €sponun npo
6opoTbby 3 kopynuieto (1999 p.) Ta iHLWI
Mi)XHapoAHi agorosopu, wWwo nepeabavatoTb
BiANoBigHi 3060B’A3aHHS AepXKaBw.

Y 6epe3Hi 2024 p. OECP onybniky-
Bana 3BiT MpO aAHTUMKOPYMUiNHI pedopmu
B YKpaiHi 3a pe3ynbTatamuy nN'aToro payHay
MOHITOpUHry CTaMbynbCbKOro nnaaHy Ain
3 60poTbbM MNpoOTM KOpynuii, y sSIKOMYy Big-
MiTUNa HeedeKTUBHICTb  YNpOBaAXeEHOro
y 2014 p. 3aKoHO4aBCTBA W OCHOBAHOI Ha
HbOMY MpPaB03aCTOCOBHOI MPaKTUKW CTO-
COBHO  KOPropaTMBHOI  BiANOBiIAANbHOCTI
(OECD (2024 p.)) [1].

3a noHaa AeCATUPIYHUIA CTPOK YMHHOCTI
NpaBoOBOr0 perysioBaHHSA TMpakTuka npo-
Ba[XXeHb 040 3aCTOCyBaHHSA 3axo4iB Kpu-
MiHaNbHO-NPaBOBOro XapakTepy He cdop-
MOBAaHa, a yYXBalleHHSA CYAOBUX pilleHb Mae
eni3oanYHnin XapakTep.

Buliesa3zHayeHe  aKkTyanisye  HayKOBi
OOCNIIXEHHS, CNpsIMOBaHi Ha nNiABULLEHHSA
e eKTUBHOCTI KpUMiHaNbHOro NpoBaaXeHHS
LWOAO PUANYHUX OCIb6 3 O4HOYACHMM Yyrpo-
BaAXXEHHSM MexaHi3MiB 3anobiraHHa Henpo-
nopuiMHOMY BTpyYaHHO Yy npaBa, CBO-
6oaM Ta 3aKOHHI iHTepecn ocib, aki 6epyTb
Y HbOMY yyacTb.

AHani3 ocraHHiX gocnipxeHb i nybni-
Kauin. [IpoBagXeHHs LWOAO HPUANYHUX
0Ci6 nig pi3HUM KYTOM 30py AOCNIAXKYBanocCb
y HaykoBux pobotax: C. Abnamcbkoro [23],
I. Tnoslok [19; 26], 3. 3aruHen-3abono-

TeHko [20], O. KyunHcbkoi [24], C. MNMoxapa
[22], C. TonokonbHikoBa [24], O. lOxHa
[23] 7 iHWKX y4yeHux-npouecyanicTis. MNpo-
6nemaTuui  KpUMiHaNbHOrO NpPOBAAXEHHS
LLOAO pUaAMYHOI 0cobn NpucesyeHa aucep-
TauiHa pobota O. NaHyeHko 2018 p. [7].

[PYHTOBHI poBOTM BKa3aHWX YYEHUX
CTBOPW/IN OCHOBY AN4 MPOAOBXEHHA AOCHNi-
[XeHb NpobneMHUX acnekTiB 3abe3neyeHHs
e(EeKTUBHOCTI NpOBaAXEHHS MNpoO 3acTo-
CYBaHHSA 3axoAiB KpWUMiHanbHO-MPaBOBOro
xapakTepy (gani - 3KMNX) woao opnanyHmnx
0Cib Ta B3ATi 3@ OCHOBY AaHOI CTaTTi.

Ha aymky asTopa, J4esiki npobnemHi
NMUTaHHA € He [JOCUTb AOCNIAXKEHUMU Ta
noTpebyoTb MNOAaNbLWOro  onpautoBaHHSA
B yMOBax HeedEeKTUBHOCTI MNpPaKTUYHOIo
3aCTOCYyBaHHSA 3aKOHOAABCTBA B peanbHUX
KPUMiHaNbHUX NpoBagXeHHaX. OKpiM TOro,
OCTaHHi 3MiHM KpPUMiHANBHOro npouecy-
a/lbHOr0 3aKOHOAABCTBA Ta BMPOBAAXEHHS
3actocyBaHHa  3KIMX y  cneudiasbHOMY
nopsaKy 3MyLWylTb 3BepTaTtuca A0 Mpo-
6nemn peanizauii npouecyanbHOro craTtycy
OPUANYHOT 0CObM | B KOHTEKCTi 3aKoHOAaB-
Yymx HoBaLiMN.

MeTolo cCTaTTi € KOMMJEKCHUM aHa-
Ni3 HOPM KpWMiHaNbLHOrO MpouecyasibHOro
npa.sa, SAKUMU PEryloeTbCAa NOPSAOK Mpo-
Ba[XXEHHS LWOAO OPUANYHMX OCib, sKe
30INCHIOETBCA BOAHOYAC i3 KPUMiHaNbHUM
NnpoBagXeHHsM, Yy SKOMy o0cobi noBsigo-
MJIEHO nNpo nigo3py, ornsag npobnemMHux
nUTaHb, MOB’A3aHMX i3 npouecyanbHUM
CTaTyCoOM topuAnYHOi ocobu Ta ii npeacras-
HUKa, HeJoNiKiB HOPMaTWBHOI persiiaMeHTa-
Uil okpeMmMux rnpouenyp, HadaHHA HAyKoBO
06rpyHTOBaHMX MNpono3uuin wWwoao Bupi-
WEHHSA HasBHUX npobnem LWasxoM BHe-
CEHHSA 3MiH i gonoBHeHb A0 KpuMiHanbHOro
npouecyanbHoro koaekcy (gani - KIK)
YKpaiHW; BU3HAYeHHHA Hanpsamie noAdanbLlumx
HayKOBMX PO3BiAOK.

FeHe3a KpuMiHaNbHOro npouecy-
aNnbHONro peryniBaHHA 3acTOCyBaHHSA
3KNX. Iges 3anpoBag)XeHHA KpuMiHasb-
HOi  BIANOBIAANBHOCTI  OPUANYHUX  OCI6
6yna 3anponoHoBaHa we B 1993-1997 pp.
B OOHOMY i3 ABOX MpPOEKTiB KpnMiHanbHOro
Kogekcy Ykpainm (pani - KK), ski posrns-
Aanucbe BepxoBHow Pagow YkpaiHn I Ta
IT cknukaHb, Ta He 6yna nigTpumana [2].

MNepcnekTMBa BMpPOBaMAXEHHSA KpUMiHamb-
HOI BiANOBIAANBHOCTI PUANYHUX OCib6 byna
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nepenbayeHa KoHuenuieto pedopMyBaHHS
KPUMiHaNbHOI tOCTUUii  YKpaiHn, 3aTBep-
OxeHow Ykasom [lpesvaeHTa YKpaiHu Big
8 kBiTHA 2008 p. N2 311/2008 [3].

Cnpoba  3anpoBafXeHHs  MpaBOBOro
MeXaHi3My MNpPUTArHEHHS HPUANYHMX OCIb
[0 BiAMOBIAANBHOCTI 3@ BUYMHEHHS KOpyn-
LiMHUX npaBonopyLweHb 6yna 3a4incHeHa we
y 2009 p. wngxoM yxsaneHHsa 3aKOHY YKpa-
iHn (gani -= 3Y) N2 1507-VI Bia 11 4epBHSA
2009 p., pia akoro Mana nowmproBaTUCA Ha
IOPMANYHMX OCI6 NpMBaATHOrO NpasBa 3a BYM-
HEeHHS Bi4 IXHbOro iMeHi Ta B iXHiX iHTep-
ecax KepiBHMKOM, 3aCHOBHMKOM, Yy4acCHW-
KOM 4M iHLWOK YMNOBHOBA)XeHow 0coboto
camocTinHo abo y cniBy4dacTi 6yab-gKoro 3i
3/104MHIB, nepeabayeHnx ct. 209, 4. 1 abo
Yy. 2 CT. cT. 235-4, 235-5, cT. cT. 258-5,
364, 365, 368, 369 i 376 KK. Ynpogosx
WwecTn Micsuie nicna HabpaHHs 06BUHY-
BallbHMM BMPOKOM CyAy 3aKOHHOi Cunu,
3aKpuTTs cnpaeu (BiAMOBM B MOpPYLUEHHI)
3a HepeabiniTytounmMmn nigctaBamn NpoKypop
MaB CKfagaTv MNPOTOKON WOAO HPUANYHOI
ocobu Ta Haagcunath MOro Ao CyaAy Ta topu-
OWYHIn ocobi. 3a pe3ynbTaToM po3rnsgy
CNpaBu 3a y4acTi NpoKypopa Ta npeacras-
HMKa OPUANYHOI 0COBUN Cya yXBanto€e nocra-
HOBY MPO HaKNaAeHHs CTArHeHHs abo npo
3aKpUTTS CNpaBu 3 MOX/MBICTIO nepernsay
NoCTaHOBM B anensuinHomy nopsaky abo
3@ HOBOBWSABNIEHMMU ob6CTaBMHaMK. Y4yacTb
npeacTtaBHMKa y Cnpasi, WO npunyckana
MOXNMBY NiKBigauUild OpuaAMYHOI  ocobu,
€ oboB’s3koBOIO [4].

1 BepecHs 2014 p. HabpaB YMHHOCTI
yxBaneHun 23 TpaBHa 2013 p. 3Y «Illpo
BHECEeHHS 3MiH [0 AesKUX 3aKOHOA4ABYMX
aKTiB YKpaiHu (WoAo BMKOHaHHA nany Ain
woao nibepanisauii €Esponencbknm Coto30M
Bi30OBOr0o pexuMmy Aana YKpaiHM CTOCOBHO
BiANOBIAANBbHOCTI OPUANYHUX 0CIB)», AKUM
3anpoBaXXeHO 3aCTOCYBaHHA [0 OpuUAnY-
HOI 0cobu 3axoAdiB KpUMiHanbHO-NPaBOBOro
xapaktepy (3KIMX) y 3B'A3KYy 3 YYMHEHHSM
YMOBHOBAXeHO 0Co60t0 3/104MHIB, nepenik
AKMX Hajani Heo4HOpPA30BO 3MiHKOBABCA Ta
AOnoBHIOBaBCA [6].

3anpoBaXXeHHA 'y MpaBOBY CUCTEMY
YKpaiHW [iHCTUTYTY BiANOBIAANbLHOCTI OpU-
ONYHMX 0Ci6 3a BUYMHEHe KpWUMiHaNbHe
NpaBoONOpYyLIEHHS 3yMOBWIO HeOobXigHICTb

!llen 3akoH 6yB yBeaeHun y gito 1 ciyHs 2011 p., ane
BXE 3a TPW AHi BTpATMB YMHHICTb [5].

CTBOPEHHA Ha HOPMaTUBHOMY PpiBHi Npo-
LecyasbHOro MexaHi3My noro peanisa-
uii. BignoBigHi 3MiHM Ta AOMNOBHEHHS 6ynu
BHeceHi Ao okpemux ctaten KIK 3 MeTow
YHOPMYBaHHSA nopsaky 3actocyBaHHs 3KIX
B MeXax ctajii NpuTArHeHHa A0 KpuMiHanb-
HOi BigNOBiA4aNbLHOCTI BiAMNOBIAHOI YMNOBHO-
BaXeHoi i3nyHoi ocobu y 3B'A3KY 3 yuu-
HEHHAM  KPUMiHANbHMX MPaBOMOpPYLUEHD,
nepeabayeHmx 4. 1 ct. 96-3 KK [8].

4 rpyoHa 2024 p. BepxoBHa Paga yxBa-
nuna y A[pyromy 4uuTaHHi Ta 3aranom 3Y
«[Mpo BHeceHHA 3MiH [0 KpuMiHanbHOro
Kogekcy YkpaiHu, KpuMiHanbHOro npouecy-
aNbHOr0 KOAEKCY YKpaiHM Ta iHWKUX 3aKOHO-
AABYNX aKTiB YKpaiHWN WOoA0 BAOCKOHANEHHS
MeXaHi3MiB MNPUTArHEHHS HPUANYHUX OCI6
00 BigNOBifanbHOCTI 3a nigkyn nocajo-
BUX 0Ci6 iHO3eMHMX aepxaB» N° 4111-IX.
Uum 3Y, wo HabpaB YMHHOCTI 26 rpyAaHs
2024 p., po3a. VI «Ocobnusi nopsakn Kpu-
MiHANIbHOrO  MPOBAAXEHHSA»  AOMOBHEHO
HOBOWO rN. 37-1, KOK BCT@HOB/EHO Mpo-
ueaypy KpuUMiHanbHOrO NpoOBaAXeHHS Woao
3aCTOCyBaHHSA 3axo4iB KpuUMiHasbHO-NpaBo-
BOr0 XapakTtepy A0 HpUaMYHKUX 0Cib y cne-
uianlbHOMY MopsAKYy, OKpPeMO BiZ KPpUMiHaNb-
HOro nepecniayBaHHsa @i3nyHMX 0Ci6, WO
BUMHUNIM  KPUMiHANbHI  MpaBonoOpyLUEHHSA
(cycninbHO Hebe3neyHi pAisiHHA), nepea-
6aueHi 4. 2 cT. 96-3 KK. lNopsgok nposa-
[XXEHHS WoAo HpuandHmux ocib y 3B'A3Ky
3 YUYMHEHHAM KpUMiHaNbHUX MNpaBonopy-
WweHb, nepepbayeHmx 4. 1 cT. 96-3 KK
(mani - npoBagXeHHs B  3arajbHOMY
nopsiAKy), 3aMWKNBCA HE3MIHHUM [9].

€BponencbK1Min AOCBIiA 3aCTOCyBaHHSA
BiAnNoBiAanbHOCTI OpUANYHMUX  OCI6.
Y €BpONEencbKuMX Aep)xaBax BWUKOPUCTOBY-
I0OTbCA MoAeni, afanToBaHi A0 HauioHanb-
HMX NpaBoOBUX cucTeM: 1) ropmanyHa ocoba
nopaa i3 @isMyHoo 0cob0ot0 BM3HAETLCA
CaMOCTINHNM Cy6’eKTOM 3/104UMHY Ta B OKpe-
MUX BMMNagKax Nignsra€ KpuMiHanbHin Big-
noBiAanbHOCTI; 2) topuanyHa ocoba 3a3Hae
KpUMiHanbHOI  BiAMOBiAaNbHOCTI B pasi
BUYMHEHHS i3nYHOO 0CO60K0 3NM04YMHY B i
iHTepecax; 3) opuanyHa ocoba 3a3Ha€ cne-
UM@iyHOI  aaMiHiCTpaTMBHOI  Bignosiganb-
HOCTi 3@ MPUYETHICTb A0 3/104MHY, WO BYU-
Huna ¢ismyHa ocoba [10, c. 146].

Y Nutei, EcToHii, 'py3ii topnanyHa ocoba
BU3HAETbCS Cyb6’'EKTOM 3M104YMHY Ta MNpuUTS-
rYETbCA A0 KPUMiHaNbHOI BiAMNOBiAANbHOCTI
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B NopsaKy, BU3HAYEHOMY KpWUMiHaNbHO-
npouecyanbHUMM  Kogekcamu. Tak, Bua
i Mipa nokapaHHs puaMYHOI 0cobu BU3Ha-
yaTbcsa ctatTamu Ocobnueoi yactuHu KK
(npuMiTKaMm A0 HMX), @ 0cobaMBOCTI Npo-
BagXeHHA Bu3HadveHi rn. XXIX KIK Ipy-
3ii. 3 MeToK MPUTArHEHHS 40 KPUMiHaNbHOI
BiANOBIAANBHOCTI OPUANYHUX OCI6 KpuMi-
HaNbHUM nNpouec BeAeTbCs B 3arajlbHOMY
nopsaky signosigHo Ao HopM KIK 3 ypaxy-
BaHHAM IXHbOrO 3MiCTy. He pgonyckaeTrbcsa
NpoBagXXeHHs  NiKBigauiMHUX  npoueayp
i peopraHizauis 3 MOMEHTY no4yaTKy KpuMi-
HaNbHOro npouecy Ta A0 HabpaHHA BUpO-
KOM 3aKOHHOI cunm abo NpUNUHEHHS Kpu-
MiHaNbHOro nepecnigyBaHHa.  [pokypop
NOBIAOMJIAE MNPO YyXBaneHe pilleHHd LWoao
CNpsiIMyBaHHA cnpaBuM A0 CyAy ajBokaTy
topnaMYHOI 0CObKN Ta po3’ACHAE NOMY NpaBo
Ha O3HaWMOMJIeHHs 3 MaTepianamum cnpaswu
(cT. 325-327 KIIK Ipysii) [11].

MNopsaaok BeAeHHA npouecy LWoAo topu-
OVMYHUX oci6 y JInTeBi BCTAHOBMNOETLCS
3aranbHumMu npasunamm KK, 3 BUHATKaMu,
nepeabadyeHmmn  posa. XXVIII. T[posa-
[XXKEHHS WoA0 puandHoi ocobu Ta ¢isny-
HOi 0cobu moxe 6yTn o06’eaHaHe abo nposo-
ANTUCS OKpeMOo. AKLO topuanyHa ocoba He
npu3Ha4YnTb NpeacCTaBHMKA, TOAI BWKOHA-
BeLb A0OCYAOBOro CnigcTea Ma€e npaso npu-
3HAaYNTN CBOEKD MOCTAHOBOK NpeacTaBHUKA
topnanMYHin ocobi. MpeacTtaBHUK LOPUANYHOI
ocobu y npoueci KOpUCTYETbCSA BCiMa npa-
BamMu, nepenbayeHnmMn ana nigo3proBaHOro
yn o6BMHYBa4deHoro. [o pUAMYHUX 0OCib
MOXYTb 6yTW 3acTocoBaHi Taki npouecy-
aNbHO-NPUMYCOBI 3axoAn: TUMYacoBe Mpwu-
NMUHEHHS AiSNbHOCTI opuaAnYHOi ocobu abo
TMM4YyacoBe ObMexXeHHs AiSNbHOCTI puany-
HOi 0cobu. PilweHHs B CyAoBiN cnpasi Wwoao
OpUAMYHOI 0CObUN YXBanweETbCa Yy OpMI
BUPOKY [12]. Y KpuMiHanbHOMY npoLeci
EcToHii topnanMyHa ocoba BM3HAETLCA Nia-
03ptoBaHUM abo 06BMHYBAYEHUM, SSKUIK MaE€
BCi npaBa 1M 060B’A3KM Nigo3ptoBaHoOro abo
06BMHYBa4YeHOro, 30KpemMa " NpaBo AaBaTu
nokasaHHs BiA4 iMeHi tpuanyHoi ocobu
(cT. 36 KK EcTonii) [13].

Y LBenuapii KpuMiHanbHa Bignosiganb-
HICTb OpUANYHUX O0Ci6, 3anpoBaXxeHa i3
2003 p. (ct. 102 LWBenuyapcbkoro Kpu-
MiHanbHOro Kogekcy), Mae cybcuaiap-
HUA XapaKTep - $KWO He BCTAHOBMEHO
BMHHY i3n4yHy ocoby, KOMNaHis Bignos.i-

[A€ 3a BIACYTHICTb OpraHisauiMHuUX 3axoais
(compliance). BuHaTkamm i3 uboro npa-
BUNA € (PaKT YUYMHEHHS CeMu cneuianbHUX
(Tak 3BaHMX 6iNOKOMIpUEBUX) 3/I0UMHIB,
AKi MaloTb HacMiAKOM KYMYNaTUBHY Bigno-
BiAANbHICTb tOpUAMYHOI 0cobu. 3a pesynb-
TataMnm  MNPOKYpPOPCbKOro  pOo3CNifyBaHHA
KOMMaHis  BM3HAETbCAd  0OBUHYBAYEHO!O,
a NpOBaAXXEeHHS 3AINCHIOETbCA Ha 3arasb-
HMX niagctaBax, 3 0CO6AMBOCTAMM, BU3Ha-
yeHumMn  KpuMiHanbHUM  npouecyasibHUM
KogekcoM. [lpouenypu po3cnigyBaHHSA Ta
po3rnsaay cnpas Ana opuanyHmnx ocié nepe-
BAXXHO 3aBepLllylTbCsA CTUCIMMW Hakasamu
npokypaTypu npo nokapaHHa (SPO) ansa
WBMAKOrO Ta MeHW ny6ai4yHOro BMpIlLEHHS,
3 PpiAKiICHUMM TMOBHMMM CYAOBMMKM npoue-
camu [14; 15].

Y MMonbli KOMepuinHi KOMNaHii HecyTb
aAMIiHICTpaTMBHY BIiAMOBIAANbHICTL Ha nNig-
CTaBi 3aKoHy MpoO BiAMNOBIAANbHICTL KONEK-
TUBHUX Cyb6'eKTiB 3@ akTu, 3abopoHeHi nia
3arpo3oto nokapaHHs (ALCE), 2003 p. Mpo-
BadXXeHHS Moxe 6yTu iHiuiloBaHO NpoKy-
popoM, NOTEPNIIMMU YN KOHTPOJIHOHUYNMMU
opraHamu, po3rnsgacTbCsa B CyAi 3@ npasBu-
namun, BCTaHoBNeHUMM KpuMiHaNbHO-NPO-
uecyanbHMM kogekcoM lMonbuwi (cT. cT. 21,
21a ALCE). YMoBOW Ans iHiUitoBaHHS npo-
BaZ)KEHHSA MPOTW KOMMAaHii € BCTAHOBJ/IEHHSA
BUHM i3MYHOI 0cobu BMpPOKOM cyay, WO
Ai€ Big iMeHi uiei KoMnaHii (3a BMHATKOM

CKOEHHS  eKOJIOMYHMX  MpaBOMOPYLUEHD).
Mig yac npoBagXeHHS A0 PUANYHUX OCib
MOXYTb OyTM 3acTOCOBaHi 3aTBepAXeHi

CyaOM 3abOpOHM Ha 3NUTTH, AepXKaBHi TEH-
AEPV UM PO3MOPSIAXKEHHS aKTUBaMM, MJOC
3aMOpPOXYBaHHA UM apewTu MaiHa. tOpu-

AWYHI  ocobu npu3HavawTb npeacras-
HUKIB, KOPWUCTYIOTbCA MNpaBaMu 3axXUCTY,
noaibHMMM [0 3axucty @i3ndyHmMx ocib

Yy KpUMiHanbHMX cnpasax [16].

Y npaBoBin cuctemi Itanii nutaHHa npu-
TACHEHHS opuaAnYHUX 0Ci6 Ao Bignosiganb-
HOCTi 3@ 3/104MHU, YUYMHEHi B IXHiX iHTep-
ecax, pernameHTyTbCH crneuianbHUM
HOpPMaTMBHO-NMpPaBOBMM aKToM - [lekpe-
ToM [pe3ungeHTta Itanii N 231/2001 Bia
8 TpasHa 2001 p., SKMM 3anpoBagXeHo
cucteMy  cybcuaiapHoi  agMiHICTpaTUBHOI
(kBasikpuMiHanbHOI) BiANOBIAANBHOCTI ANA
OPUANYHMX OCib.

Cnpasu npo KoprnopaTUBHY KPUMiHaNbHY
BiAMOBIAANbHICTE  pO3rNAfalTbCad  CYAOM,
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YNOBHOBaXeHWM Ha po3rnah KpuMiHanb-
HMX crpas. BianosigHoO Oo cT. 36 [ekpety
y TMpOBafXeHHAX, MOB'A3aHMX 3 He3a-
KOHHMMKW  aAMIHICTPATUBHMMKU  OisIMKU,  SKi
€ HacniakoM KpuMiHanbLHOro npasonopy-
LUEHHS, 3aCTOCOBYKTbCA MOMOXEHHS, WO
MicTAaTbCA B camoMy [ekpeti N 231/2001,
@ TaKOX, HacCTiNbKW, HACKiNIbKN BOHMU
CYMiCHi, KpuMiHanbHo-npouecyanbHOro
KOAEeKCYy Ta npaBua MNOro 3acToCyBaHHS.
Cr. 35 [ekpeTy nMOWMUPIE Ha HOPUANYHY
ocoby 3acTtocyBaHHA BCiX HOpM a0 o6Bu-
HYBA4YeHOro, <«TiED Mipolo, B SKiN BOHM
€ cyMicHuMm». II rn. Ykaszy N? 231 MicTuTb
AeB’ATb  po3ainiB, NpPUCBSYEHUX npoue-
Aypi: 3aranbHi NoNoXeHHsa (CT. cT. 34-35);
cyb’ekT, tOpucaAMKLIA Ta  KOMNETeHuis
(cT. cT. 36-43); pokasn (cT. 44); 3ano-
6ixHi 3axoan (cT. cT. 45-54); nonepeaHe
po3C/igyBaHHSA Ta nMonNepeaHE ClyXaHHS
(ct. cT. 55-61); cneuianbHi npouecyanbHi
dopmu (CT. cT. 62-64); CynoBuMh po3rnsag
(cT. cT. 65-70); anensuii (cT. cT. 71-73);
BUKOHAHHS pilleHb (CT. CT. 74-82).

[ekpeT @daKkTUYHO MPUPIBHIOE  tOpU-
AVM4YHY ocoby ao @isnyHoi ocobu, 06BUHY-
BayeHOi Yy KpuMiHanbHOMY npoueci, wob
BOHa MOrna KOpWUCTyBaTMUCA BCiMa rapaH-
Tiamu, nepepbayeHnMn ana @isnvHUX ocib
[17, c. 174-175].

Y HiMeuuuHi BiACYTHA npsMa KpUMiHanbHa
BiANOBIAANBHICTb IOPUANYHMX OCI6, OCKINbKK
KpumiHanbHnin  kogekc  (Strafgesetzbuch)
3aCTOCOBYETbCA nuwe A0 @iznyHmMx ocib.
MpoBaaXeHHS 3AIACHIOETLCA B NOPSAAKY,
BM3HAYEHOMY 3aKOHOM MpO aAMiHiCTpaTUBHI
npasonopyweHHs (OWiG) [18].

HopMaTtuBHe perysitoBaHHA  npo-
BaPKEHHA WoAO0 pUAUYHUX OCib
B YKpaiHi. [poBagXeHHs LWoa0 opuany-
HOI ocobu (y 3aranbHOMYy NOpsAKy) perna-
MeHTYeTbCs KIMK Ta 3AIMCHIOETLCS B Mexax
CTapii NpUTArHEeHHA A0 KpWMiHanbHOI Bia-
NoBiganbHOCTI  YNOBHOBaXeHOoI  i3nyHoi
ocobun, BoAHOYAC i3 MpPOBaAXEHHSM LWOAO
Hel nig 4ac AocyaoBOro po3cniayBaHHs Ta/
abo cypoBoro npoBagXxeHHs. BignosigHo
no ct. 91 KMK BCTaHOBMEHHSA niactaB Ans
3aCTOCYBaHHSA 3axo4iB KpUMiHasbHO-NpaBo-
BOrO XapaKTepy € efeMeHTOM 3arajbHoro
npeameTa [AOKasyBaHHSA Yy KpWUMiHanbHOMY
NpOBaAXEHHI.

3a pileHHsM CTOpOHM O06BUMHYBaYeHHS
NpPOBaAXEeHHs WoAo0 puanYHMX 0ocCib6 Moxe

6yTK po3noyaTto nig Yyac AoCyA0BOro po3chni-
AyBaHHSA abo cyaoBOro po3rnsay.

Ha pocynoBoMmy po3crigyBaHHi — nicns
BPYYEHHS MOBIAOMMEHHSA MpPO Migo3py yno-
BHOBaXeHin 0cobi, 3 MOMEHTYy BHECEHHS
BiAOMOCTEM A0 EANHOrOo peecTpy AOCyAo-
BUX poscnigysaHb (pani - €PAP), npo wo
cnigunin abo NpoKypop He nisHilwe HacTyn-
HOro pobo4yoro AHA Ma€ NUCbMOBO MNOBIAO-
MUTU OPUANYHY ocoby (4. 8 cT. 214 KIIK).
Y pa3i BCTaHOBJ/IEHHA HASABHOCTI nNiacTas
ana 3actocyBaHHa 3KIMX nig uvac cypo-
BOrO po3rnsgy MNpoOKypop 3BepTaeTbCA A0
Cyay i3 BMOTMBOBAHMM KJIOMOTAHHSAM Npo
noYyaToK MPOBaAXEHHA LWOAO HPUANYHOI
0cobu; y TakoMy pa3si NpoBafXeHHS BBaXa-
€TbCHA PO3Mo4YaTUM 3 MOMEHTY 3aZ0BOJIEHHS
TaKoro KnonoTaHHs cyaom (ct. 339 KIK).

Big iMeHi opuanyHoi ocobu gie npea-
CTaBHUK, WO BigHECEHUM [0 Yy4acCHU-
KiB KpWMiHanbHOro nposagxeHHsa (n. 25
4. 1 c1. 3 KMK).

dopMaMn  3aKiHYEHHS  MpPOBALXKEHHS
oo rpuanyHoi ocobu nig 4ac pocyno-
BOrO pO3C/iAyBaHHSA € 3aKpuTTa nposa-
[DKEHHS NpPOKYpopoM 3 niacTtas, BWU3Ha-
yeHMX 4. 3 cT. 284 KK, abo HaacunaHHs
06BMHYBaNbHOrO akta Ao cyay. B o6su-
HyBaslbHOMY aKTi 3a3HayalrTbCd BiAOMOCTI
npo topuanyHy ocoby, LWoao $KOoi 3Ain-
CHIOETbCA NpPOBaAXXEHHd, Ta niacTaBu Ans
3actocyBaHHa 3KIX, aKi NpoKypop yBa)ae
BCTaHOBNeHMMU. [1o 06BMHYBanbHOro akTa
AOJAETLCSA AOBiAKA NpO HpUAWYHY 0coby,
y SIKii 3a3Ha4aloTbCsA: HAMMEHYBaHHS OpU-
ANYHOT ocobu, ii opuandHa agpeca Towo
(4. 4 cT. 291 KIIK).

MpoBaaXeHHs WoA0 pPUANYHOI ocobu
nigasra€ 3akpuTTiO B pa3i BCTAHOBJIEHHS
BiACYTHOCTI nigcTtaB Ansa 3aCTOCyBaHHSA [0
Hei 3axoAiB KpUMiHanbHO-NpaBoBOro xapak-
Tepy, 3aKpuUTTS KpWUMiHaNbHOro npoBsa-
[DKEHHSA YW yXBaNeHHS BUMpaBAyBasibHOro
BMPOKY LWOAO YNOBHOBaXXeHoi ocobu topu-
ANYHOT ocobw.

Mpo 3aKpuTTA MPOBaAXEHHSA LWOAO HpU-
ANYHOI 0Ccobu MnpoKypop yXBante nocTa-
HOBY, @ CyA 3a3Hauya€ ue y BunpasayBab-
HOMY BMpPOKY abo nOCTaHOBNSE YyXxBany.
PilweHHSA Npo 3aKpUTTA NPOBALXKEHHSA LWOAO
IOPUANYHOT 0cobn Moxe 6yTM OCKapXeHo
B NOPSAAKY, YCTAaHOBJ/IEHOMY UMM KogekcoM.

YKnageHHa yroA y KpuMiHalbHOMY Npo-
BaZ)KEHHI WoA0 YNOBHOBaXeHoi ocobu opu-
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OVMYHOI 0cobn, sfIKa BUYMHMNAA KpPUMiHaNbHe
NpaBoMNOpPYLWEHHS, Y 3B'A3KYy 3 SIKUM 34iN-
CHIOETbCA NPOBAaAXEHHSA LWOoA0 HpUANYHOI
ocobu, He ponyckaeTbcs (Y. 4. 3, 4 cT. 469
KMK).

Mpo6bneMHi nNUTaHHA nNpPoOBaAXXEHHA
woano  wpuaMYHMX  ocib. 3anposa-
okeHHa  3KIMX  cnpuYnHWUAO  AUCKYCito
Y KPUMiHaNbHO-NPAaBOBIi/ Hayui CTOCOBHO
iXHbOI MpaBoOBOI Mpupoaun, JoTenep 3ako-
HodaBya Hosauis 2013 p. He oTpuMmana
O[HO3HAYHOro pPoO3yMiHHA Ccepen HayKOoB-
uie [10, c. 147]. BoaHoyac, K 3a3Hayae
I. TnoBK, KpuUMiHanNbHO-NPaBOBMN Xapak-
Tep uMX CaHKuin € 6e33anepeyHuM, WO
[O3BOJISE CTABUTM MUTAHHA NpO MNpaBoOBY
npuMpoay KpWMiHanbHOro  MNpOBaAXeHHS,
WO 3AIMCHIOETBCS LWOAO0 tOPUANYHOI 0cobu
[19, c. 88]. MNoTpebye BM3HAUEHHS TaKOX
Miclue KpUMiHANbHOro MNpoBaAXeHHS LWono
tOPMANYHOT 0COBUN B CUCTEMI KPUMiHaNbHOIO
npouecy Ykpainu [7, c. 37].

MpoBagxeHHs wozao FOPUANYHUX
oci6 B YkpaiHi € npaBoBOKW npoueay-
poto 3actocyBaHHs 3KIMX, nepeabayeHnx

Y. 1 cT. 96-3 KK, sKa XxapaKTepusyeTbcs
TakMMn pucamm:

- pernameHTyeTbcs KIMK Ta 34iMCHI0ETLCA
Y KpUMiHanbHi npouecyancHin gopmi;

- NPOBOANTLCA B Mexax cragii npurar-
HEeHHS 40 KPUMiHaNnbHOI BiAMNOBIAANBHOCTI
y 3B’A3Ky 3 nigo3poto (06BMHYBAYEHHAM)
yNoOBHOBaXeHOoI di3nyHOi 0Cobn B YUMHEHHI
KPUMiHaNbHOro rMpaBoOMNOpYLIEHHSA Bif iMeHi
Ta/abo B iHTepecax puaNYHOI 0cobu;

- HEaABTOHOMHICTb Ta cybcumaiapHicTb npo-
Ba[XKEHHS, WO MNpOBOAMTLCA BOAHOYAC i3
AO0CYAOBUM po3ciigyBaHHAM Ta/abo cyaoBuM
NPOBaAXXEHHAM WoA0 (i3nyHOi ocobu;

- ocobnunBocTi cy6’ekTHOro cknagy
(AOAATKOBI YYaCHWMKK, WOAO SIKUX 3AIACHIO-
€TbCS NPOBAAXKEHHS);

- piweHHAa npo 3acTocyBaHHA 3KIX yxBa-
NOETbCA B 0OBUHYBaNbHOMY BWPOKY Cyay
LWoAo i3nyHOi ocobu.

3. 3aruHein-3abonoTeHKO  po3rnsaac
3aCTOCYBaHHS 3axofiB  KpuMiHanbHO-MNpa-
BOBOr0 XapakTepy $K KOMMMEKCHWI Hop-
MaTMBHO-MPaBOBMIA HCTUTYT | 3a3Hauvae,
WO HOpPMM MaTepianbHOro Ta npouecyanb-
HOro Cyb6iHCTUTYTIB NOBMHHI 6yTM Hecy-
nepeynmMeMMM, Nuwe B TaKOMy pasi Moxe
6ytn 3abe3neyeHe BMKOHAHHSA OCHOBHMX
3aBAaHb, $SKi CTOSATb Nepes  KpUMiHanb-

HUM nMpaBoM, i 3AINCHEHHSAM KpWUMiHaNb-
HOro NpoBagXXeHHA B YKpaiHi. Ha BigMiHy
Big nigxoAdiB 3akoHogaBus 40 perysnto-
BaHHA KPWMIiHA/IbHO-NMPABOBOro MNiAiHCTU-
TYTY, KpWMiHanbHi npouecyasnbHi HOpPMMU
apyroro cy6iHCTUTYTY 3actocyBaHHa 3KIX
3aKoHOA4aBLEM UINICHO He 3rpynoBaHo.
BoHM «po3KkuaaHi» no BCbOMY TekcTy Kpu-
MiHaNIbHOrO npoLecyanbHOro Koaekcy Ykpa-
iHW. 3a [oCnigAXeHHAM aBTOpKM, BiOCYT-
HICTb UiNiCHOI CTpPYKTYypHOI 4actuHum KIIK,
sgka 6 ob’egHyBana HOpMM KpPWUMiHaNbLHOIO
npouecyanbHoro  cybiHCTUTYTY  HOpMa-
TUBHO-MPaBOBOro iHCTUTYTY 3aCTOCyBaHHS
3KMX, npu3BoAMTL [0 YXBaJIEHHS He3a-
KOHHMX npouecyasnbHUX piweHb i BigcyT-
HOCTI UinicHoro 6adeHHs cnigyMMmM, npo-
Kypopamu, cyaasiMM, a TakoX ajaBoKaTamu
TOro, $SK <«Npaule» MexaHiaMm (KpuMi-
HaNbHO-NPAaBOBUA | KpWUMiHaNBbHWK npoue-
CyanbHuM) 3acTtocyBaHHs 3KMNX B YKpaiHi
[20, c. 50-51].

CybcuaiapHnin  xapaktep nNpoBaAXeHHS,
ocobnueocTi cyb’ekTa, WOAO AKOro BUPI-
WYETbCA NUTAHHA NMpo 3acTocyBaHHA 3KIMX,
€ O3Hakamu audepeHuiauii (yCKnagHeHHSs)
npouecyanbHoi ¢GOpMM OCHOBHOrO MpoBa-
[XKEHHS Woao i3nyHoi ocobu, 3 kMM BOA-
HOYaC 3AIMCHIOETbCS NPOBAAXEHHS LWoA0
tOpMANYHOT 0cobu.

O. TlaH4yeHKO aHanizye KpuTepii, 3a
AKMMU NPOBaMXEHHA Moxe 6yTu BigHeceHe
A0 ocobnuBoro Ta Jdivwna npaBWIbHOrO
BWMCHOBKY MpO Te, WO 0cobnnBocTi cyb’ekTa,
LWOAO SIKOro 3AINCHIOETBCS  KpUMiHanbHe
npoBagXeHHs, cneundika peanisauii nig
4yac KpUMiHaNbHOro MNPOBAAXEHHS OKpPEMUX
3acaj KpUMiHANbHOro Ta KPUMiHANbHOIo
npouecyasnbHOro npasa [AalTb MiACTaBu
BiAHECTN KpUMiHaNbHe MNPOBaAXEHHSA LWOoA0
tOpMANYHOI 0cobn A0 0CcobaMBOro NOpsAKY
KPUMIHaNbHOrO NpOBaJXeHHs, a cneuyu-
dika noro npoueaypun mae 6yTn 3akpinneHa
B po3a. VI KIK Ykpaiun [7, c. 2, 52].

Pobouya rpyna 3 nuTaHb PO3BUTKY Kpwu-
MiHaNbHOro Npasa, WO OMiKYETbCA pO3pob-
KOIJIEHHAM NpOeKTy HoBoro KK, rnponoHye
3anpoBaAnTM 3aCTOCYBaHHSA LWOAO OpU-
ANYHUX OCi6 KpUMiHaNbHO-NPaBOBUX 3aco-
6iB He3anexHo BiA NPUTArHEHHS A0 KpUMi-
HaNbHOI BigNOBiAANbHOCTI di3nYHOI 0Ccobun
[21]. OTxe, npobnema 3abe3sneyveHHs winic-
HOrO perynioBaHHSa 3actocyBaHHsa  3KIX
WoAo0 HpuanYHMX oci6 gk ocobnmBoro
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NpoBaJ)XXeHHS B MNepCrneKTUBi He 3HUKHEe
3 NOPSAAKY AEHHOrO.
YNpoBafXXeHHs  UiNiCHOT  pernaMmeHTa-

Uii npoBaAXeHHS LWoAO0 HPUANYHUX OCIb
003BO/INTb  CUCTEMHO BperysBaTtM  0Co-
6nmBocTi npoueayp 3actocyBaHHs 3KIX,
noyaTky Ta 3aKiHYeHHS NpoBafXeHHs,
3aCToCyBaHHA oObMexeHb LWoAo pUANYHOI
ocobu, onTuMizyBatn GopMy Ta 3MICT yxBa-
NIOBAHUX TpouecyasibHMX pilleHb, BU3Ha-

UATKM nNpouecyasibHi  CTaTyCcu 3any4veHux
y4YaCHUKIB TOLLO.
MpoaoBxuMo po3rnsg npobnemMHmx

acnekTiB  AOCNigXyBaHOro @QeHOMeHy Ta
BiAMITMMO, WO BBEAEHHSIM Y UAPWHY Kpu-
MiHa/IbHOro Mpouecy MpoBaAXXEHHS LWOA0
topnamMyHoi ocobu 3akoHoAaBeLb HEBU-
npaBAaHO YHUKAE BM3HAYEHHS npouecyanb-
HOro CTaTyCy MOro LeHTpasbHOro ydacHuka,
CTOCOBHO SKOrO MOXYTb 6yTW 3aCTOCOBaHi
NpUMYCOBi 3axo4u, ax A0 Mikeigauii, Ha Wwo
3BEPTAETbCA YyBara B HAyKOBIN niTepaTypi
[22, c. 311; 23, c. 81; 24, c. 55].

IOpnanyHa ocoba B HauUiOHaNbHIM NpaBo-
Bill CUCTEMi BM3HAETbCA OKpeEMUM CyH'eKTOM
MaTepianbHUX | nNpouecyanbHUX NpasBo-
BiAHOCMH, Ma€ BigNOBigHI NMpaBo-, Aie- Ta
AenikTo34aTHICTb. Y KpUMiHanbHOMY npo-
BaAXXEHHi BOHA € nMoTepnifiMMm, UUBINIbHUM
nosmeayem abo BignosigayeMm, TpPeETbLOK
ocobo Towo, a NUTaHHA npeacTaBHUUTBA
Takoi ocobu € NOXiAHMM BiA4 3aKpinaeHHs ii
npouecyasibHOro craTtycy.

lOpuanyHa ocoba, WoAo SKOI 3A4IMCHI0-
€TbCS NPOBaAXeHHs, ae-dakTo i Ae-tope
€ YYaCHMKOM KpWUMiHaNbHUX npouecyasb-
HUX BIAHOCWH, NOBIAOMMSETLCA MPO Mo4a-
TOK MPOBaAXeHHS Ta Npo yxBasieHi pilleHHS
LWoA0 Hei, 1i npaBa MOXyTb 6yTn obMexeHi
nig 4yac A4ocyaoBoro poscnigyBaHHs (Hakna-
OAHHS apeLTy Ha MalHo Towo).

Y ranysi KpuMiHanbHOro npasa pu-
An4yHa ocoba He BU3HAETbCA Cy6’'eKTOM 3710-
YMHY, NpOTe PO3rNsSAAETbCA K 0Cob6AMBUIA
Cy6’eKT KpUMiHaNbHO-NPABOBUX BiAHOCUH
[25, c. 160]. Ak y4aCcHUK OXOPOHHUX KPUMi-
Ha/lbHO-NMPaBOBUX BiAHOCWMH BOHa peanisye
BNlACHMW  MaTepianbHO-NpaBOBUMA  iHTepec
B acnekTi HeECNPUATIMBUX MaWHOBUX i opra-
Hi3aUiMHMX HACNiAKiB YYMHEHHS CyCninbHO
Hebe3neyHoro AiSHHA YNOBHOBAXEHO 0COo-
6010, a TakoOX 3YMOBJIEHMN HMM npouecy-
anbHUM iHTepecC - aK cyb6’ekT, 3anyyeHumn 4o
KPUMiHaNbHOro NpoBaAXXeHHS.
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Omxe, cratyc puanyHOi ocobu, wWoao
SIKOI 3AIMCHIOETLCA NPOBaAXeHHS, Ma€E 6yTu
3akpinneHnn y KK, wWA8XOM YyHeceHHS
BiAMOBIAHMX 3MiH i AOMNOBHEHb Yy CT. 64-1,
a B NepcnekTusi — B okpeMin rnasi KIK.

BigomocTi npo topuanyHy ocoby, woao
SKOT MOXYTb 3aCTOCOBYBaTUCHA 3axo4u Kpu-
MiHaNIbHO-MPAaBOBOro XapakKTepy, BHOCATLCH
cnigumMm abo nNpokypopoM A0 €AMHOrO pee-
CTpy QA40CYyAOBMX po3cCnigyBaHb Ha cragii
NPUTArHEHHS 0CObM A0 KpUMiHanbHOI Biano-
BiJaNIbHOCTI 3@ BUMHEHHS 3/104MHY Bif iMeHi
Ta B iHTepecax wopuau4yHoi ocobu, BCTa-
HOBNIEHHA niacTtas Ansg 3acrocyBaHHs 3KIX
€ €JIEMEHTOM 3arajibHoro npegMmeTa Aoka-
3YBaAHHA Yy KPUMiHANbHOMY MpPOBAAXEHHI,
a piweHHsa npo 3actocyBaHHs 3KIIX yxBa-
NETLCA 06BMHYBANbHUM BUPOKOM Cyay.

3arasibHa CrpsAIMOBAHICTb MPOBAAXEHHSA
WOAO HOPUMANYHMX OCI6 Ha BCTaHOBJMIEHHS
nigcrtas i 3aCTOCyBaHHA 3axO0A4iB KpuMi-
Ha/IbHO-MPaBOBOro XapakTepy BKa3yeE Ha
Te, WO AiSNbHICTb CTOPOHU OBBMHYBAYEHHS
CTOCOBHO TaKoOi OpMAMYHOI 0cobu Mae
BUKPUBaNbHUM XapakTep.

SIK pe30HHO 3a3Hayae I. [NoBloK, HanpaMm
AiNbHOCTI NpeACTaBHMKA OPUANYHOI 0Cobun
Mae 6yt noB'A3aHUI i3 3anepeyvyeHHsM
3aKOHHOCTI M 06rpyHTOBAHOCTI 3acTocy-
BaHHS UMX 3ax0AiB, WO A03BONSE KBanidi-
KyBaTW MOro AiNbHICTb K NposB (GYHKUIl
3aXUCTYy B KOHTEKCTI 3anepeyvyeHHs 3aKOH-
HOCTi M O06rpyHTOBaHOCTI KpWUMiHaNbHOro
nepecnigyBaHHs, 30KpPeMa 3anepeyeHHs
HasABHOCTI nMigcTaB 3aCTOCYBaHHA A0 HOpu-
ANYHOT 0Ccobu 3axoaiB KpuMiHanbHO-MpaBo-
BOr0 XapakTtepy, BuaBNeHHA obCcTaBuH Ans
3BiIbHEHHS OpUAMYHOI ocobu Big 3acTo-
CyBaHHA 3axoAiB KpWMiHaNbHO-NPaBoOBOro
xapakTtepy [26, c. 130-131].

OTXe, npeactaBHUK OPUANYHOI 0cobun
mMae 6yTu BigHECEHUW A0 Y4YaCHUKIB KpUMi-
Ha/IbHOrO NPOBAXXEHHS 3i CTOPOHWU 3aXUCTy
[26, c. 131] Ta KOpuCTyBaTMCS MnpaBamu,
nepeanbayeHMn 4ns nigo3pBaHoro, 06su-

HYBAUYe€HOro, Y 4acTuHi, fKa CTOCYETbCH
3aXUCTy npaB Ta I(HTEpeciB OpUANYHOI
ocobwu.

KMNK nepepnbavae npasBo nNigo3proBaHoOro,
MOro 3axMCHWMKA Ta 3aKOHHOro npeacras-
HUKA OCKap>XWTW MOBIAOMJIEHHA Npo niA-
03py nicnga cnavMBy OAHOro MicAus i3 AHSA
noBiaoMneHHa ocobi npo nigo3py B yuu-
HEHHi KpMMiHanbHOro nNpocTynky abo ABOX



HoBe ykpaiHcbke npaso, Bun. 6, 2025

MicsuiB i3 gHS nosigoMneHHs ocobi npo nia-
03pY B YUYMHEHHi 3/104MHY, ane He Mi3Hiwe
3aKpUTTA MPOKYPOPOM KPUMiHaNbLHOro npo-
BaaAXXeHHs abo 3BepHeHHsa A0 cyay 3 06Bu-
HyBaJIbHUM aKTOM — Mif03pOBAHUM, MOro
3aXUCHUKOM 4YM 3aKOHHMM NpeaCTaBHUKOM
(n. 10 4. 1 cT1. 303 KIIK).

OcKkap)XeHHsi cTaTycy HpuandHoi ocobu,
LWOAO AKOI 3AIMCHIOETBCS KPpUMiHaNbHe npo-
BaJ)XEHHSl, 3aKOoH He nepeabadvae (BnacHe
KaXydn, 3aKOH He nepenbayae i camoro
cTaTtycy). lNpoTe NpoBagXeHHsa LWOoAo Hopu-
OVMYHOI 0cobu (akTUYHO He MoxXe 34iM-
CHioBaTMCa 6e3 MnoBigOMMEHHS NpO Nigo3py
yrnoBHOBaXeHoi ocobun. OTxe, y pasi ckacy-
BaHHA MOBIAOMJIEHHSA MpPO NiA03pYy YMNOBHO-
BaXxeHin o0cobi KoMmnaHii craTtyc topuany-
HOi 0cobKn y KpWMiHaNbHOMY MNPOBAaAXEHHI
Mae npunuHaTtuca. KMK YkpaiHn He nepeg-
6ayeHO npaBo nNpeacCTaBHMKA OPUANYHOI
0CcobM Ha OCKapXXeHHS nigo3pu ynoBHOBA-
)KeHOi 0cobu, Xxoya MOro HasiBHICTb BUMJIU-
Ba€ i3 3arasbHUX 3acaj KpuMiHanbHOro
npoBagXeHHs [27].

BianosigHo o 4. 1 cr. 7 KIMK 3MicT
i  dopMa KpUMiHanNbHOro MNpPoOBaAXKEHHS
NMOBMHHI BIAMNOBIAATW 3arasbHUM 3acagam
KPUMiHaNbHOro NpoBaf)XeHHS.

3acaanm  KpUMiHaNbLHOrO rMpoBaAXeHHS
y MpOBaZXEeHHSX LWOoA0 pUANYHOI 0ocobu
MatTb 3aCTOCOBYBATUCA 3 YypaxyBaHHAM
IXHbOro 3MicTy. Sk 3a3Havae O. lNaH4yeHkKo,
nosiea y KpPWUMiHaNbHOMY  CYAOYMUHCTBI
HOBMX Cy6’ekTiB — OpMANYHKUX OCib noTpe-
6ye HoBOro nornsay Ha gediHiuito NOHATTS
«3acaAn  KpUMIHANbHOrO MpoOBaAXEHHS»,
iXHIM 3MIiCT i nepenik. 3acaguM KpuMiHanb-
HOro MNpoBafXeHHA € crocobaMu 3axucTy
npae i O6CTOWBaAHHA 3aKOHHWUX iHTep-
eciB He TiNbKU JOAWHW Ta rpoMagsHuHa
(disnyHoi ocobun), ane i pMANYHUX OCIb
[7, c. 127].

MNuTtaHHA Aii cucrtemu 3arasibHux
3acag KPUMiHaNbHOro NpoBagXXeHHS
y MpOBafXeHHi LWoA0 puANYHOI 0ocobu,
@ TaKOX PpO3LWMPEHHA 3MICTy OKpeMux
3acag, 30kpema 3abesneyeHHs npaBa Ha
3axucT, ceoboam Big camoBuKpuTTa (y 4Yac-
TWUHI  MOXJIMBOCTI NpauiBHUKIB HOPUANYHOI
ocobu M ynoBHOBaXeHMUX Hew ocib, aki He
NPUTATYOTLCA A0 KPUMiHaNbHOI BiANOBI-
OANbHOCTI, He CBiAYUTU MpPOTU CBOEI KOM-
naHii), yBa>xaemMo OA4HMM i3 NMepCneKTUBHUX
HanpsMiB HayKOBWUX pO3BiAoK.

YxBaneHHaM 3Y N? 4111-IX Big 4 rpyaHs
2024 p. 3akoHogaBeub 3MiHMB  nNig-
Xia [0 TpaAuuiMHOro pO3yMiHHS  3axuc-
HUK@Q Y KPUMIiHaNbHOMY  MpPOBALXXEHHI,
HaZaBLM CTaTyC 3axMCHUKA TaKOX ajBoO-
KaTy, $SKWUWA 34INCHIOE NpeaCTaBHULTBO
OPUANYHOI 0CObM, CTOCOBHO $IKOI 34IMCHIO-
€TbCA MPOBAMAXEHHS TMpPO 3aCTOCYBaHHS
3KMNX y cneuianbHOMy nopsaky. Lum xe
3Y 6yno Bu3HauyeHO 060B’A3KOBY Yy4acTb
npeacTaBHMKA B TakKOMy MNpOBaAXeHHi Ta
BM3HAYeHOo, WO npeaCTaBHUKM HOPUANYHOI
0cobu, CTOCOBHO $KOi 3AIMCHIOETBCSH Kpu-
MiHanbHe  MpOBafXEHHS, KOPUCTYHTbCA
npasamnm 1 oboB’aA3kamMn, nepenbave-
HUMK CT. 46 uboro Kogekcy, sika BM3HaA4aE
3arasibHi npaBuia y4yacTi 3aXMCHUKa Y Kpu-
MiHanbHOMY npoBagXeHHi (cT. 483-2 KIIK)
[9]. Taki nonoXeHHs A[OouiNbHO MNOWMPUTK
M Ha NpOBaAXeHHS LWOoAO0 HpUANYHUX OCib,
AKi 34IMCHIOITBCA BOAHOYAC i3 KpUMiHasb-
HMM MPOBAAXKEHHSIM, Y AKOMY 0C0b6i noBigo-
M1IeHO Npo Nifo3py.

OaHWM 3 eneMeHTIB BepXOBEHCTBA MNpasa
€ MPUHUMN MpaBoOBOi BWU3HAYEHOCTI, KUK
BMMAra€ uiTKOCTi, 3pO3yMiNOCTi N ofHO-
3HAYHOCTI MpPaBOBMX HOPM, 30KpPeMa IiXHbOi
nepeabadyBaHocTi (NpOrHO30BaHOCTI) Ta
ctabinbHocTi [28]. BiacyTHiCTb npoayma-
HOroO CUCTEMHOrO BMKIaAy HOPMaTUBHOMO
MaTepiany Ta BW3HAYEHOCTI MepeLwKoaXa€E
MOro npaBwiIbHOMY PO3YMiHHIO, AOTpU-
MaHHIO CUCTEMM 3acaj KpPUMiHaNbHOro rnpo-
BaJ)KEHHS, HasIeXXHOI NpaBOBOi nNpoueaypu.

BipnosiaHo oo 4. 8 cr. 214 KIIK Bigo-
MOCTi MpoO KpUANYHY 0C0by, LWOAO0 SKOi
MOXYTb 3aCTOCOBYBATUCS 3axo4un KpuUMi-
Ha/IbHO-NPABOBOr0 XapaKTepy, BHOCATbCA
cnigumM abo nNpokypopoM A0 €AMHOrO pee-
CTpy QA[OCYyAOBMX poO3ChigyBaHb HeramHo
nicns Bpy4YeHHs 0cobi noBiAOMNEHHS Npo
nigospy. Y Ui Xe HOpMi BMKNaAeHo nepe-
nik craten KK, nicng noBigoMMeHHA npo
nigo3py B YYMHEHHI 3N04YMHIB 3a SGKUMMH,
Bif4 iMeHi Ta B iHTepecax TaKOi HPUANYHOI
ocobu, Mmoxe H6yTM po3novaTto NpoBaAXEHHS
LLOAO pUANYHOI 0CcobU.

MNopiBHANBHUI aHani3 nepenikis cra-
Ten, BM3HadeHux y 4. 8 cT. 214 KIK Ta
y. 1 c1. 96-3 KK, BKasye Ha iXHK iCTOTHY
HeBianoBiAHICTb, 30kpeMa, y KIIK BiaCyTHI
ctatTi: 111-1, 114-2, 4. 4. 2-4 cT1. 159-1,
255, 343, 345, 347, 348, 349, 376-379,
386 KK. Mae micue " a3epkanbHa TeHAEH-
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uisa: y KK HeMae nocunaHHa Ha cT. 151-2,
saKka nepeabadeHa 4. 8 cT. 214 KIK.

Bupokom Big 30 kBiTHSA 2024 p. XepCoH-
CbKWUM MICbKUM CyAOM XepCOHCbKOi obnacTi
y cnpasi N2 766/5921/24 6yno 3acyaxeHo
avpektopa asox TOB 3a BeaeHHs rocro-
[apCbKOi AiSNbHOCTI Yy B3aeMofii 3 Hesa-
KOHHMMUK OpraHamMu Bnagn, CTBOPEHUMM Ha
TUMYacoOBO OKYMOBaHi TepuTopii, 30KkpeMa
M OKynauinHOK aaMiHiCTpaui€ aAep)xaBu-
arpecopku, TO6TO 3@ BYMHEHHS KpPUMi-
HaNbHOrO npaBoOnoOpyLleHHs, nepenbave-
Horo 4. 4 cr. 111-1 KK YkpaiHn. 3rigHo
3 BWPOKOM Cyay MPOBaAXEHHS 3A4iNCHI0-
BanoCs LWOAO BKasaHMX TOBApPUCTB, CTO-
COBHO HMX 6yno 3actocoBaHo 3KIMX y dopmi
wrpady [29].

Hopma 4. 8 c1. 214 KIK He nepeabavac
MOXJ/IMBOCTI MOYaTKy MpPOBaAXEHHSA LWOA0
OPUANYHOI 0CObM y 3B'A3KY 3 YUYMHEHHAM
KPUMiHaNbHOro NpaBoONoOpYLWEeHHS, nepea-
6aueHoro ct. 111-1 KK, wo craBuTtb nig
CYMHIB MpPaBOMIpHICTb YyXBaneHUX OpraHom
AOCYZI0BOr0  po3C/ifdyBaHHS, MPOKYpOpOM
i CyaoM rnpouecyasibHUX pilleHb.

BapTo Takox 3BepHyTW yBary Ha Te, WO
3iCTaB/IeHHd MeTu 3anpoBaXeHHs BiAno-
BiflaNlbHOCTi OPUMANYHMX 0Ci6, WOoA0 AKMX
3[INCHIOETbCSA KPUMiHaNbHE MpPOBaAXEHHS,
BM3HAYEHOI B MDKHAPOAHMX | BHYTPILWHIX
HOPMATUBHO-NPAaBOBUX LOKYMEHTaX, 3 Kifb-
KiCHUM | SIKiICHMM CKfagoM rnpaBonopyLleHb,
3akpinneHnx y cr. 96-3 KK T1a cr. 214
KMNK, ga€ nigcraBn KOHCTATyBaTW iX iCTOTHY
HeBigNOBIAHICTb. Hanpuknag, KpuMiHaNbHi
NpaBoMNoOpYyLWEHHS, SKi BU3HAYEHI K KOpyn-
UiMHi, 3rigHo i3 npuMmiTkoto Ao cT. 45 KK
YKpaiHu, 8o CT. cT. 96-3 Ta 214 BKJOUEHI
nnwe vactkoBo (4. 4. 1, 2 cT. 368-3, u.
y. 1, 2 cT. 368-4, cT. cT. 369 Ta 369-2).
Omxe, AN YCYHeHHs Takmx po3bixHoc-
TeM [ouiNbHO: a) 3AINCHUTU MOHITOPUHI
i HAYKOBMI aHania TUX KpUMiHaNbHUX Mpa-
BOMOpPYLLEHb, SKi MOTEHUINHO MOXYTb 6yTK
BUMHEHI YNOBHOBaXeHNUMN ocobammn B iHTep-
ecax puanyHoi ocobu, Bia ii iMeHi 3 MeTotlo
OTPMMaHHSI OCTaHHbO MaTepianbHux 6nar,
ninbr, nepesar Towo; 6) 3ictaBuTM MeTy
3aCTOCyBaHHA A0 OpUAMYHUX OCib 3axoais
KpUMiHaNbHO-NpaBoOBOro xapakTtepy, BU3Ha-
YEeHUX Y BIANOBIAHUX MiXHapoOAHO-MpaBo-
BMX aKTax i HauioHaNbHIN HOpMaTMBHO-Mpa-
BOBiN 6a3i, 3 nepenikoM npaBoOMnoOpYLLEHbD,
3akpinneHnx y cT. 96-3 KK YkpaiHu,
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cT. 214 KIK YkpaiHu, Ha nigcrtasi 4oro
3pobuTN peparyBaHHs 3a3HauYeHUX cTaTeun
[7, c. 98].

MNpobneMHUM ySBASIETbCS TaKOX MUTAHHS
woao ¢opMm Ta 3MICTy OKpeMUX npoLecy-
aNbHUX pilleHb, AKi yXBantTbCA nig yac
NpoOBaJXXEHHS WOA0 HpUANYHOI 0CcobU.

KMNK He nepeabayae cknagaHHS OKpPEMOro
AOKYMeHTa, siKuh 61 MicTMB (pOpMYItOBaHHS
TBEPAXKEHHS CTOPOHW O6BMHYBAYeHHS npo
HasBHICTb MiACTaB A0 3aCTOCYBaHHS 3axo-
0iB KpUMiHaNbHO-NpPaBOBOro  XapakTepy.
[0 06BWHYBanbHOro akta, SKUW CKepoBy-
€TbCA A0 Cyay, AOOAETbCHA [OBigKa 3 Bigo-
MOCTSIMM MNpO opuanMyHy ocoby, a B akTi
3a3Ha4varTbCA MiaCTaBuM A1 3aCTOCYyBaHHSA
3KIMX, fKi NpOKypop yBaXa€ BCTAHOBNEHMMM
(n. 7-1 4. 1 cT1. 291 KIK). NMopsagok nposa-
IXXeHHS Wwono 3acrtocyBaHHA 3KIMX y cnewi-
anbHOMYy nopsaaky, 3rigHo i3 rn. 37-1 KIIK,
nepenbayae 3BepHEHHSA NMpPOKypopa A0 Cyay
3 aKTOM nMpo 3acToCyBaHHA [0 Hpuany-
HOi ocobu 3axoaiB KpWMiHabHO-NPaBOBOro
xapakTtepy (cT. 483-10 KIK), wo ysBensa-
€TbCA TaKMM, WO 3a CBOEW (OpMOI0 BignNo-
Bila€ CYTHOCTIi W MeTi NpoBaaXeHHs, 3abes3-
neyye npasa 3asly4YeHnX YYaCHUKIB.

Mig 4yac cynoBOro posrnsgy npoKypop
Ma€ MNpaBO 3BEPHYTUCHA AO cCyay i3 BMO-
TUBOBAHMM  KJIOMOTAHHSAM MpO  MO4YaToK
NpoBaJ)KeHHs  WOoAO0 HpUANYHOI  0cobu
(4. 1 cT. 339 KIK). Ha Haw nornsa, nepe-
HECEHHs Mo4YaTKy TMpOBAAXEHHSA  WoAo
opnamyHoi ocobu Ha CTapilo CcyaoBoro
po3rnsgy 6e3 npoBeAeHHs A0OCYAOBOro
po3CnigyBaHHS MNOPYLWYE npaBo 0cobu Ha
crnpaBeAnnBUMA CYLOBUWA pO3rnss i BUMOIK
y. 1 cr. 7 KIK, TOMy HaBegeHa HopMa
Y. 1 cT. 339 Mae 6yTn BunyyeHa.

Posnovyate nig yac [oCyAoBOro po3chni-
OYBAHHSA MPOBaAXEeHHS LWoA0 HpUANYHOI
ocobn Moxe 6yTM 3akpuTe MpPOKYpOpPOM
3 niacTaB, BM3HadeHMX 4. 3 cT. 284 KIIK,
a CyAOM - Yy pasi NOCTaHOB/IEHHSA BUNpaBAay-
BaJIbHOr0 BMPOKY abo yxBasu Npo 3aKpuUTTH
KPUMiHaNbHOro NpoBagXeHHS.

3aKpUTTAM KPUMiHANbHOIO MpoOBagXXEHHS
abo yxBaneHHsM BWPOKY CyA BMpIWYE
NMUTAHHA NP0 3aKpUTTH NPOBAAXXEHHS CTOo-
COBHO topuau4yHoi ocobu abo npo 3acTo-
CyBaHHA 3axoAiB KpWMiHaNbHO-NPaBoOBOro
XapakTepy.

BianosigHo Ao n. 7-1 4. 1 cT. 368 KIIK,
KONIM YXBaNKE BUPOK, CyA BCTAHOBIJIOE,
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30KpeMa, 4n € niacTtaBu AN 3aCTOCyBaHHSA
00 puaANYHOI 0cobun 3axoaiB KpUMiHaIbHO-
NpaBOBOro Xapakrepy.

PesonoTnBHa 4YacTuHa BuUNpasayBasib-
HOMO BUWPOKY Ma€ MICTUTU PpilleHHa npo
3aKpUTTS  MPOBA[KEHHSA  WOAO0  puany-
HOi ocobu (ab3. 2 n. 1 u. 4 ct. 374 KIK),
a 06BMHYBaNbHOrO - pilWleHHs Npo 3acTo-
CyBaHHS [0 HOpUAWYHOI 0Ccobu 3axoais
KpUMiHanbHO-NpaBoBOro Xxapaktepy (ab63.
6 n. 2 4. 4 ct. 374 KIK).

KNK He nepenbayvae MOXXJTMBOCTI
3aKpUTTS CYAOM MpOBaZXEHHS LWOAO0 Hpu-
ANYHOI ocobu 3a noCTaHoBNEHHS 06BU-
HYBa/IbHOr0 BWPOKY, SAKLWO MiagcTaBn Ans
3actocyBaHHa 3KIX He 6ynn BCTAHOBNEHI.
3a aHanori€ew 3akoHy CcyAd y Hapagdin Kim-
HaTi Ma€E NOCTAHOB/ATU B TaKMX BuUMaakax,
OKpiM BUPOKY, Le 1 yXxBasny Npo 3aKputTH
NpoOBaAXeHHs  WoA0 puanyvHoi  ocobu.
ToMy Ans YCYHEHHS Ui€i nporaanHu Heob-
XiAHO 3MiHMTKM a63. 6 n. 2 4. 4 cT. 374,
BMK/IABLUM B TaKi pedakuii: «pileHHs npo
3aCTOCyBaHHSA A0 tOpUANYHOI 0cobu 3axo-
AiB KpUMiHanbHO-NpaBoBOro xapakrtepy abo
Npo 3aKpUTTS NPOBA[XEHHS WOoAO0 puany-
HOi 0Ccobun>.

MoTtpebye nepeocMUCNEHHS  3arasbHa
3abopoHa Ha yKflagaHHS yrod y KpuMMiHanb-
HOMY MpOBaZXEHHi WOoAO0 YNOBHOBaxe-
HOi 0cobu pmnanYHOI ocobu, aKka BUYMHMNA
KpUMiHanbHe npaBOMoOpYyLIEHHS, Y 3B'A3KYy
3 AKUM 3AINCHIOETLCA MNPOBAAXEHHSA LWOAO
tOpMANYHOI 0Ccobun (4. Y. 3, 4 cT. 469 KIIK).
Ak BMAHO i3 npuknagy, KW HaBOAMTbLCSH
HMXYe, Ha nNpakTuui cyauM yxBasolTb
pilLlEHHSA NPO 3aTBEPIXXEHHSA YroA y Takux
npoBagXeHHAX. Tak, BMPOKOM [anumubkoro
panoHHOro cyay M. JIbBoBa BiA 22 KBIiTHS
2024 p. y cnpasi N° 461/2964/24 6yno
3aTBEPAXEHO yrogy Npo BU3HAHHSA BUMHYBa-
TOCTi, YKNageHy MiX MpoOKypopoM i 06BUHY-
BaYe€HMMM 3a Y. 2 CT. 28, U. 4 cT. 111-1 KK,
OOMH i3 SKUX € YMNOBHOBAXeHoK 0coboto
TOoBapucTBa, LWOAO $KOro 3AincHiooBanocs
npoBagXeHHd. ICTOTHOK YMOBOK Yyroau
CTOpoHaMn 6yno BM3HAYE€HO 3aCTOCYyBaHHS
wono TtoBapuctea 3KIMX y Buai wrpady
B po3Mipi 20 000 HeonogaTKOBaAHUX MiHIMY-
MiB goxoais rpomaasH [30].

Ha Haw nornag, noBHa 3abopoHa Ha
YKaAaHHS yroa € ogHUM i3 akTopiB YHUK-
HEHHS1 CTOPOHOK 06BWHYBAYeHHS Mo4YaTKy
NpoOBaAXXeHHs  WOoAO  pUAMYHUX  OCi6
y nepeabayeHmx 3aKOHOM BuMnagkax. Y nep-
CMEeKTUBI AOLINbHO YHOPMYBaTK 0COHINBOCTI
YKNagaHHa yrog, BM3HAuUMBLUWM X ICTOTHI
yMOBM i3 3abe3neyeHHAM npaB noTepni-
INX, @ TakOX BU3HAYUTU MNepesik KOHKpeT-
HUX KPUMiHaNbHMX MPaBoMoOpyYyLEeHb, Y Mpo-
Ba)KEHHAX 3@ AKMMW YKNaAaHHSA yrog He
AOMNYCKA€ETbCS.

BucHOBKWU. [MOTOYHMA CTaH HOpMaTUB-
HOro peryalBaHHA MNPOBAAXEHHS LWOAO0
IOPUANYHUX OCi6, AKe 3AINCHIOETbCA OAHO-
YAaCHO i3 KpWMIHAJIbHUM MNPOBAMXKEHHSM,
y siIkomMy ocobi nosigoMneHo npo nigospy,
XapaKTepU3yeETbCA HASABHICTIO  KOMMJIEKCY
npobneMHMX nNuTaHb, AKi  NoTpebytoTb
yBarm 3aKkoHoAaBUSA: BiACYTHICTb CUCTEM-
HOro yHOpMyBaHHS 0cobnmBoOCTEN NpaBOBOI
npouenypu 3actocyBaHHa 3KIX, HeBU3Ha-
YeHIiCTb npouecyasibHOro craTycy rpuand-
HOi 0cobu, WOoAO0 AKOI 3AIMCHIOETBCS Mpo-
BaJ)XEHHSA, HEeAOCTaTHA Y3rOAXEHICTb HOPM
BiAMOBIAHUX MPaBOBUX IHCTUTYTIB. B acnekTi
3aCTOCyBaHHA 3axofiB  KpuMiHasbHO-MNpa-
BOBOr0 XapaKTepy LWOAO HPUANYHUX OCib,
noTpebyoTb MNOAanbLOro  onpautoBaHHSA
NUTaHHS BiAHECEeHHS npeAcCTaBHUKA HOpU-
ANYHOT 0COobM [0 Y4YaCHUKIB 3i CTOPOHM
3axXuUCTy i3 npasamMu nigosptoBaHoro/o6su-
HYBaAuYeHOro B YacCTWHI iHTepeciB rpuany-
HOi ocobu; BCTaHOBNEHHA 060B’A3KOBOI
y4yacTi npeAcTaBHUKA i3 3aNy4YeHHSM, Yy pasi
HeobXigHOCTi, aABoKaTa 3a@ MPU3HAYEHHAM;
MOX/NMUBOCTI YK/aAaHHA yrog y TakuxX Mpo-
Ba[XXEHHAX, Mo4YaTKy MpoBafXeHHa 6e3
NnpoBeAEeHHS [0CyA0BOro po3C/ifAyBaHHS;
3aCTOCyBaHHS 3axoAiB 3abe3nedyeHHs Kpu-
MiHaNbHOrO  NpoBagXeHHs  (0obMeXxeHb)
WoA0 topuanMyHOI 0cobu. BuweHaBeaeHe
BM3HAYAE HaAMpsAMU MoJasibMX HAYKOBUX
pO3Bi4OK, WO MakwTb 6yTn cnpsiMOBaHi Ha
niagBueHHs edeKTUBHOCTI  npaBo3acTo-
CyBaHH$, 3abe3neyeHHs npouecyanbHUX
rapaHTii y4YaCHWKIB KPUMiHANbHOro nposa-
[XXEHHSI Ta BIiAMNOBIAHOCTI MOro MiXHapoA-
HUM cTaHgapTam 60poTbbu 3 Kopynuielw Ta
OpraHi30BaHO 3J/IOUMHHICTIO.
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FAPAHTII NPAB I CBOGOA JIIOAUHN Y KPUMIHAJIbHOMY NMPOBAXXEHHI
AKIHCTPYMEHT CTPUMYBAHHSA NMPOLUECYAJIbHOIo NPUMyYCyY

Tapacrok Ceprin Mukonaimosuy,
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JokTop dinocodii B ranysi npasa,

kepiBHUi napTtHep AO «Tapactok i MapTHepu»

CraTtTs npucBsiHeHa KOMIJIEKCHOMY HayKOBOMY aHaslily rapaHTiv npas i cBo604 /1l04ANHN Y KpU-
MiHaIbHOMY MPOBAaAXEHHI Kpi3b MPU3MYy 3aCTOCYBaHHS 3axo4iB rpoyecyasibHoro npumycy. Buxo-
4544 3 TOro, O KPUMIHa/IbHE NPOBaAXEHHS € OAHIE 3 HanbisbLL IHTEHCUBHUX (DOPM BTPYyHaHHS
Aepxxasu y ceepy ocobucroi cBobogm, npmuBaTHOro XUTTs Ta MaliHOBUX ripaB ocobu, y poboTi
06rpyHTOBYETLCS T€3a PO BU3HaYasIbHy POJib NPOLECYaibHUX rapaHTii K iIHCTPYMEHTY CTPpUMY-
BaHHS AEPXaBHOIro rnpuMycy 1a 3abe3rneqyeHHs1 1eritMMHOCTI KpUMIiHa/1bHOI FOCTHLIT.

Y cratTi foBoANTbLCA, WO rapaHTii npas i cBo604 JANHN Y KPUMIHA/IbHOMY MPOLECi He 3BO-
AATbCS 40 A€KapaTtnBHUX nosoxeHb abo ¢opmasnbHOro nepesniky rnpouecyasabHuUx rnpas, a cra-
HOBJISITb 6araTtopiBHEBUE MEXaHI3M MPaBoOBOro 3axuCTy, SIKWH Mae HOPMaTUBHUMN, IHCTUTYLIHWHI
i @yHKUiOHanbHWii Bumip. O6rpyHTOBaHO, LLO CaMe 4Yepe3 CUCTEMY MPOLECYaslbHUX rapaHTii
3abe3neyvyerbCcs NepeTBOPEHHS MNPUMYCOBUX 3ax04IB i3 MOTEHLINHO pPEernpecuBHUX IHCTPYMEHTIB
Ha npaBoBi 3acobu 3abe3rnedyeHHs 3aBfiaHb KPUMIHa/IbHOro rpoBafKeHHS. Harosiowyerbcs, Lo
BiACYTHICTb abo hopmasibHWi xapakTep peanizauii Takmx rapaHTiii Mpu3BoANTbL [0 «popmasibHOI
3aKOHHOCTI», 3a SIKOI 30BHILLUHE AOTPUMAaHHS MPoLecyasibHOi popMm HE CyrpoBOAXKYETLCS peasib-
HMM 3axuCTOM ripaB ocobu.

Y po6oTi npoaHanizoBaHo rnoioxeHHss KoHCTUTyii Ykpainn, KpuMiHanibHOro npoyecyasbHoro
Koaekcy Ykpainn, npaktuky KoHctutyuiviHoro Cyay Ykpainu, BepxosHoro Cyay 1a €Bporneicbko-
ro cyay 3 npas awanHu. Ocobansy yBary rnpuaineHo ctaHgaptTaM €BporericbKoro cyay 3 npas
JIIOANHN LOAO MPOropUifiHOCTI BTpyYaHHs, e(EKTUBHOIr0 CyA0BOro KOHTPOJ/IKO Ta HEAOMYCTUMOCTI
NepeTBOPEHHS TUMHYACOBUX MPOLECYaIbHUX 06MEXEHb Ha NPUX0BaHi opMu NoKapaHHS A0 yxBa-
JIEHHS1 06BUHYBa/IbHOr0 BUPOKY.

O6rpyHTOBYETbLCSI BUCHOBOK, L0 rapaHTii npas i cB0604 10ANHN Y KPUMIHA/IbHOMY MPOBaLXKEH-
Hi BUKOHYIOTb (DYHKLiIO CMCTEMHOIo obmexyBaya rny6s1i4yHOI Blaan, BU3Ha4aroTb MEXI 40MYyCTUMO-
ro AEP)XKaBHOIro BTPYYaHHS Ta popMyoTb KpUTEPIT MpaBoOMIPHOCTI 3aCTOCYBaHHS 3ax04iB rnpouecy-
aszibHoro rnpumycy. Y nigcyMKy A0BOAUTLCS, WO eheKTUBHICTE KPUMIHAIbLHOIMO MNPOBaAXEHHS Mae
OL|iIHIOBaTHCS] HE nuLLIE 3 03U pe3yIbTaTUBHOCTI pO3CaigyBaHHS, a rnepeaycim 4yepes piBeHb
AOTPUMAaHHS rpas JIOANHN, KU € K/TIOYOBUM IHAMKATOPOM AEMOKPAaTUYHOCTI Ta CripaBeainBocCTi
KPUMIHaJIbHOI I0CTULiT.

KnrouoBi cnoBa: KpuMiHajsibHe MPOBaAXEHHS, 3axoAu MNpoUecyaabHOro rnpuMycy, rapadTii
npas i co6o4 AANHM, CYA0BUI KOHTPO/Ib, NMPONOPUINHICTb, EBPONEUCLEKNI Cya 3 NPas JIOAUHM.

Tarasiuk Sergii. Guarantees of human rights and freedoms in criminal
proceedings as a tool for restraining procedural coercion

The article is devoted to a comprehensive scientific analysis of guarantees of human rights
and freedoms in criminal proceedings through the prism of the application of procedural coercive
measures. Based on the fact that criminal proceedings are one of the most intensive forms of state
interference in the sphere of personal freedom, private life and property rights of individuals,
the paper substantiates the thesis about the decisive role of procedural guarantees as an instrument
of restraining state coercion and ensuring the legitimacy of criminal justice.

The article demonstrates that the protection of human rights and freedoms in criminal proceedings
is not limited to declarative provisions or a formal list of procedural rights, but constitutes a multi-
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level mechanism of legal protection with normative, institutional, and functional dimensions. It is
argued that it is precisely through the system of procedural guarantees that coercive measures are
transformed from potentially repressive instruments into legal means of ensuring the objectives
of criminal proceedings. It is emphasised that the absence or formal nature of the implementation
of such guarantees leads to “formal legality”, in which external compliance with procedural form is
not accompanied by real protection of individual rights.

The paper analyses the provisions of the Constitution of Ukraine, the Criminal Procedure
Code of Ukraine, and the practice of the Constitutional Court of Ukraine, the Supreme Court,
and the European Court of Human Rights. Particular attention is paid to the standards
of the European Court of Human Rights regarding the proportionality of interference, effective
judicial control, and the inadmissibility of transforming temporary procedural restrictions into
hidden forms of punishment prior to the adoption of a guilty verdict.

The conclusion is justified that guarantees of human rights and freedoms in criminal proceedings
serve as a systemic limiter of public authority, define the limits of permissible state intervention,
and form the criteria for the legitimacy of procedural coercion measures. In conclusion, it is
argued that the effectiveness of criminal proceedings should be assessed not only in terms
of the effectiveness of the investigation, but above all in terms of the level of respect for human
rights, which is a key indicator of the democratic nature and fairness of criminal justice.

Key words: criminal proceedings, procedural coercion measures, guarantees of human rights

and freedoms, judicial control, proportionality, European Court of Human Rights.

BcTtyn. Y Mexax KpuMiHanbHOro nposa-
[)KEHHA NUTaHHSA 3abe3neyeHHs Ta rapaH-
TyBaHHs npaB i csobong nwAVMHU nig 4vac
3aCTOCyBaHHA  3axOoAiB  MnpouecyasibHOro
NpUMYCy 3aBXAW € aKTyaslbHUM Ta lopu-
OWYHO 3HauyywuMm. Lle nos’a3aHO 3 TuM,
WO B Cy4acHiM cnigyin Ta CyAdoBin npak-
TUUI MeXa MiX MpaBOMipHUM OBMEXEHHAM
npaB i HE3aKOHHUM BTPY4YaHHAM y cBoboamn
ocobu 4acTto € BKpal XUTKOK, a B yYMOBaX
3aCTOCyBaHHSA MPUMYCOBMX 3axodiB - LWe
M HaaTo Bpas3nNMBOl. Bunagku He3akoH-
HUX 3aTpuvMaHb, 6e3MiaACTaBHOro TPMMaHHSA
nig BapToOK, HEnponopuinHOro BTPyYaHHS
y MpuBaTHE XWUTTA UM MOPYLUEHHSA MNpaBa Ha
3aXUCT AEMOHCTPYIOTb, WO peasibHe rapaH-
TyYBaHHS npasB, a He nuwe ix dopmanbHe
NPOrofIoWEHHS 4YM JdeknapatvBHe 3abes-
neyeHHs, BM3HA4Yae AOMNYCTUMiI MpaBoOBi
M MopanbHi Mexi AepXaBHOro BMJIMBY Ha
chepy ocobuctux npas i csoboa.

CraH onpayroBaHHS. MNpobnema-
TUMKa rapaHTin npaB i cBoboa NHOAMHK
Y KpVMiHa/IbHOMY MpOBaAXeHHi € npeaMe-
TOM CTanoro HayKoOBOro iHTepecy BIiTYM3-
HAHUX YydeHuX, 3okpema [1.0. [daBuaeHka,
M.[. Nazapesoi, O.10. MapuHuy, 10.C. Pas-
Metaesoi, J1.T. Ps6oson, bB.I. Craxypwu,
I.I. Uwmnwopuka, O.B. LWwurons, €.B. fAko-
BUX Ta IHWMX. 3HAYHUIN BHECOK Y PO3BUTOK
uiei npobnemn 3pobneHo TakoX MPaKTUKOK
KoHctutyuinHoro Cyay YkpaiHu, Bepxo-
BHoro Cyany Ta €BpOnencbKoro cyay 3 npas
NOANHK, Y [KiK cdOopMynbOBaHO CTaHAApPTH

NPOMNOPUIMHOCTI,  edeKTUBHOro  CyAoBOro
KOHTPO/IO Ta HeZONYCTUMOCTI CBaBisIbHOIO
BTPY4YaHHS AepxxaBu y cdepy npas JHOAUHU.
BoaHouac aHanis HaykoBuX [Xepesn CBia-
YMTb, WO rapaHTii npaeB i ceoboa NOANHU
34e6inblworo po3rnaaatTbca GparMeHTapHo
B MeXaX OKpeMWUX iHCTUTYTIB KPWUMiHa/bHOro
npouecy abo okpemMmx NpaBoBMX 3acapg, 6e3
iX KOMIJIEKCHOrO OCMWUC/IEHHSA CaMe SK CuC-
TEMHOr0 iHCTPYMEHTY T[paBOBOro 3axucTy
ocobn B yMOBaX 3aCTOCyBaHHS 3axoAiB npo-
uecyanbHoro npuMmycy. He pocutb onpa-
UbOBaHMUM  3a/MLLIAETBCA MUTAHHA  PYHK-
LiOHaNbHOI poni  NpouecyanbHUX rapaHTin
y CTPUMYBaHHI AepXaBHOro npuMycy, 3aro-
6iraHHi Moro TpaHcdhopMauii y npuXOBaHi
dopmMm nokapaHHsa Ta 3abe3nedyeHHi neritum-
HOCTi KpWMIHaNbHOro MpoOBa[XEeHHS 3ara-
noMm. Ue 3ymoBne HeobxigHiCTb noganb-
WOro HaykoBOr0 OCMUC/IEHHSAI 3a3Ha4veHoi
npobnemaTuku.

MeTol0 cTatTi € KOMMIEKCHUA HayKo-
BWI aHani3 rapaHTiin npas i cBob6oa NoaMHU
Y KpWUMIHANIbHOMY MpPOBaAXeHHi SK iHCTpy-
MEHTY MpPaBOBOro 3aXMcTy ocobu B ymMoBax
3aCTOCyBaHHSA  3axoA4iB  MpouecyanbHoro
NpUMyCy, a TaKOX O6rpyHTYBaHHSA iXHbOI
poni sk cucTteMHOro obmexyBauda AepxaBs-
HOro BTPYYaHHS.

Buknap ocHOBHOro marepiany. BapTto
HaronocuTH, WO 3abe3neyeHHs rnpas JANHN
dopmye nepeayMoBmn ans ix dakTUYHOI pea-
ni3auii, ane rapaHTyBaHHS Hadinge ui npasa
OPUANYHOK CUNOKD, CTabinbHICTIO i AIiEBICTIO.
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Came TOMYy B CUCTEMi KpPWMiHaNbHOrO npo-
LecyanbHOro MexaHi3My rapadTii BuCTyna-
I0Tb K/IIOYOBUM CTPYKTYPHUM  EJIEMEHTOM,
AKWUIN NepeTBOPKE MOTEHUIMHO pernpecuBHUM
XapakTep rnpouecyasnbHOro NpuMycy Ha npa-
BOBWA, MNPOMOPLINHNUA | KOHTPOSIbOBAHWN
IHCTPYMEHT [ep>XaBHOro BrUBY. 3aBASKM
LbOMY KpWMiHanbHe npoBagXeHHs 36epirae
CBil F'YMa@HICTUYHWI 3MICT, UiHHICHY Opi€HTa-
Lit0 Ta NpaBOBY NEriTUMHICTb, @ 0coba B 1oro
MeXaX MOCTA€E He nacuMBHMM 06’ekTOM Npo-
uecyanbHoi Aii, @ MNOBHOUIHHMM Cy6'ekTOM
3 rapaHToBaHWMW MnpaBaMn Ta peanbHUMU
npouecyanbHUMN MOX/TUBOCTAMMU.

Ha naymky O.[0. MapuHuya, icHy-
BaHHS rapaHTin, 3aKpinieHnuxX Yy 3aKOHi
Ta peanizoBaHMX Yy MPaKTUYHIA NAOLWMHI,
€ 060B'A3KOBUM CKIAAHMKOM 3abe3neyeHHs
Npae i 3aKOHHUX iHTepeciB NIOAUHU Y KPUMi-
HaslbHOMY NpoBaAXeHHi [1, c. 174]. AHano-
rivHy aymky sucnosnie €.B. AkoBux, yea-
XaE€, WO rapaHTii BiAirpatoTb K/HOYOBY poOJib
y 3abe3neyeHHi npaB i cBoboA y4dacHuKIB
KPUMiHaNbHOro npouecy, 3BaXawuun Ha
iXHIN NpaBo3axncHU xapakrep [2, c. 17].

OTxe, rapaHTyBaHHa npaB i cBobosa
JNIOAVHU Y KPUMIHaNbHOMY MpPOBAaAXEeHHi He
nMuwe € CKNagHUKOM IOPUAMYHOT TEXHIKN 4Yn
npoueaypHOi pernameHTauii, a W BUCTyNae
BMLLOK (POpPMOIO NMpaBoBOro 3abesneveHHs,
BM3Ha4yaE BoAHOYAC Mexi, popMy Ta gonyc-
TUMICTb peanizauii npouecyasnbHOro npu-
MyCy. Y LUbOMY CEHCi rapaHTii cnpunmMaloTbCs
AK €TUKO-NPaBoBUIN inbTp i KpuUTepin neri-
TUMHOCTI Aii opraHiB AOCYA0BOro po3cniay-
BaHHSA, npokypatypu 1 cyay. Came 3aBasiku
iCHYBAHHIO CUCTEMM rapaHTi KpUMiHaNbHe
NPOBaAXXEHHS MOCTa€ AK iHCTPYMEHT NpaBo-
BOrO 3aXUCTy, @ He MpUMYCy, WO A03BOJISE
36eperti 1 3MiLHUTK AOBIpY CyCninbCTBa A0
npasocyaas.

Ak 3a3HayaloTb LI Luniopuk,
O.B. Wwuronb, €.B. AkoBux, rapaHTii 9815~
t0Tb cob0t0 hyHAAMEHTaNbHUN, HEBIA EMHUN
Ta IMaHeHTHUM CKNAgHWUK KPUMIHANbHOIO
npoBagXeHHsi. BoHM 3abe3neuvyioTb Y3ro-
OXXKEeHy [it0 3acaj KpWUMiHaNIbHOro nposa-
IXXEHHA, a TaKoX YCiX [HCTUTYTiB, HOPM
i nmpoueayp KpuMiHanbHoOro npouecy, gop-
MYIOTb nepeaymMoBun ansa edekTUBHOI peani-
3auil NpaB i 3aKOHHMX iHTepeciB NOro y4vac-
HuKiB [2, c. 18; 3, c. 54; 4, c. 32].

Linkom  obrpyHTOBaHOKO € no3uuis
B.I. Craxypu, ska BBaxae€, WO [epxaBsa,

BM3Ha4awuM 3MIicT i obcsar npasB i CBO-
6oa ntoAMHM, BoAHOYAC MNoKfada€E Ha cebe
060B’A30K rapaHTyBaTh iX peanbHy AI€BICTb.
HagiTb 6inblle, OCKiNbkW peanisauis npas
i cB0604 rpoMaasiH y KpWMiHanbHOMY Mpo-
Lueci nos’A3aHa i3 3acTOoCyBaHHSIM 3axoAiB
npouecyanbHOro npuMmycy, Aepxxasa MOBU-
HHa CTBOPUTU edeKTUBHUM MeXaHi3M Aans
CTPUMYBAHHS CBaBi/IbHUX AOMaraHb OpraHis
Bnaan 6e3KOHTPOSIbHO BTpy4YaTucs y cdhepy
npas NOAMHK, 3anobiraHHsa y3ypnauii Bnaa-
HMX NOBHOBaxeHb [5, c. 90, 91].

YBaxaeMo, WO MK mMpaBaMu JOAUHU
Ta rapaHTiaMn 1iX peanisadii icHye opra-
HIYHUM | CUCTEMHWUIM 3B'SI30K, SKUN Mae
He fuwe npasoBe, a W dinocodcbke nia-
rpyHta. [1.0. [HdasugeHko, 1O.I. bBapa-
6aw, O.M. bopucnascbka, B.M. BeHrep,
M.I. Koswbpa, O.M. JluceHko, A.A. Mene-
WweBMY yBaxalwTb npasa 6narom, a rapaH-
Tii — MexaHi3MOM iX npakTU4Horo 3abesne-
YeHHd. Ha iXHIO AyMKYy, npaBa NAVHN, He
nigKpinieHi AiEBUMM rapaHTiaMu peanisauii
Ta 3axucCTy, BTpa4yalTb CBIiN OPUANYHUI
3MICT i NepeTBOPKTLCA Ha AeKnapaTuBHI
noctynatu [6, c. 74; 7, c. 184].

OTxe, npasBa /WOAMHW Ta IX rapaH-
Tii YyTBOPIOKWTb €OMHY NpPaBOBY KOHCTPYK-
Lito, y Mexax £KOi npaBa BM3Ha4YalTb
3MIiCT, Mexi M HanpsMuM MOXUBOI MoBe-
AiHKM  ocobu, a rapaHTii 3abe3neuyloTb
iXHIO peanbHicTb, CTabinbHICTb Ta MOX-
NIMBICTb BIOHOBNIEHHA B pasi MOpYLUEHHS.
FapaHTii dakTMyHO ABNAKTb Cob60K topU-
ANYHE NPOAOBXEHHS Mnpas, MNepeTBOPHTb
iX 3 abCTpakTHUX MONOXEeHb Ha MexaHi3M
3aXUCTY, WO NPaKTUYHO Ai€. AK MiaKpecntoe
K.T. Jlamax, CyTHICTb rapaHTin Ma€e nons-
raTm y BM3HaHHI NpaB JIIOANHWN HENOPYLLHOK
chepoto npuBaTHOI aBTOHOMIi, WO MatoTb
ybe3neyyBaTucs Big CBaBiIbHOMO Ta HEBU-
npaBaaHoOro BTpy4YaHHa 3 60Ky He nuwe
AepXxaBu, a U opraHiB um nocagosux ocib
[8, c. 87]. O.C. Pa3MeTaeBa TakoX 3a3Ha-
4yae, WO MNOBHOI Ta Ai€BOI peanisauii npas
NIOAVHU MOXHA [OCArTM Nuwe 3a Hasas-
HOCTI iCHYBaHHSI HaNeXHWX rapaHTin, SKi
3abe3neuyloTb He nuwe obcsr npaBoMOY-
HOCTEN, a W MexaHi3M iX peanisauii, NOHOB-
neHHs i 3axucty [9, c. 51]. I.M. Xaposcbka
n A.A. KoBaneHKo BBa)alwTb, WO MpaBa Ta
cB060AM HE MOXYTb MaTWM HANEXHOro npak-
TUYHOro BTISIEHHSA, 4KWO iX HOpMaTMBHE
3aKpinneHHa He CYnpoOBOAXKYETbCA KOMM-
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NTEKCHUM MeXaHi3MOM rapaHTyBaHHS, SKUK
3abe3neyye ixXHIO pe3ynbTaTUBHICTb Yy Mpa-
B0O3aCTOCOBHIl gisnbHocTi [10, c. 19].

Y3aranbHowum BUKNaJeHe, MOXHa
CTBEpPAXYBaTK, LLO NpaBa Ta rapaHTii € B3a-
€EMO3aNeXHUMU efnleMeHTaMu uinicHoro npa-
BOBOIr0 MeXaHi3My, KWW NigTPUMYE pPiBHO-
Bary Mix csobogoto ocobu Ta AepaBHOW
Bnagot. [paBa BigobpaxatTb UiHHICHY
CYTHICTb ntoACbKOi cBoboau, a rapaHTii
HagalTb i peanbHOro PUAMYHOrO Hano-
BHEHHs, 3abe3neuyloTb MOX/MBICTb Npak-
TWUYHOI peanizauii, 3aXucTy Ta BigHOBNEHHS
B pasi NopylweHHs npaB. Y UbOMY nonsrae
iXHA rNMbuWHHA €AHICTb | B3aEMHe dYHKLUI-
OHallbHe [OMOBHEHHS, 3aBASKM 4YOMY Kpu-
MiHanbHEe NpPOBAAXXEHHA CTAE He I[HCTpY-
MEHTOM BJIa4HOr0 MPUMYCY, @ IHCTUTYLINHO
BNOPSAAKOBAHOI CUCTEMOK 3abe3neyveHHs
npae NOAMHW, WO BTISIIOE igei cnpaBenin-
BOCTi, 'yYMaHi3My Ta BEpXOBEHCTBa Nnpasa.

Bapto 3a3HauutK, WO B KOHCTUTY-
uii  YkpaiHMm nocnigoBHO NiAKPECOETLCA
B3AEMO3ANEXHICTb MiX rMpasBaMn NOAUHU
Ta X rapaHTigaMu: «<..> TnpaBa i CBO-
6oan nAMHM Ta iX rapaHTii BM3HA4alTb
3MIiCT | CrNpAMOBAHICTb AiANbHOCTI  Aep-
XKaBu <..>», «<..> JepxaBa Bignosigae
nepes NOANHOK 3a CBOK AIANIBHICTL <...>»,
a TaKoX «<..> yTBepAXeHHs i 3abesne-
YeHHs npas i cBO6O4 NOAWHU € TONIOBHUM
060B’A3KOM aepxaBn <...>» (4. 2 cT. 3). Ui
NOMOXEHHS MalTb iMNepaTMBHUA Xapak-
Tep i CTBOpPKOKTb HOPMATUBHMIA dyHAa-
MEHT ANd KPWUMIHANbHOIO MNpPOBaAXEHHS.
BoHM 3apatoTb MopasibHO-NpaBoOBY MOAESb
B3aEMWH MiX 0cobot i AepxaBow, 3rigHO
3 AKOK AepXXaBa MOBWHHA He NuWe BU3Ha-
BaTW npasa NAWHU, a W bpaTn Ha cebe
oboB’A30Kk iX rapaHTyBaTu, 3abesneuy-
BaTh ix edeKTUBHY peanisauito i HanexHumn
3aXUCT y BCiX cdepax, Ae ii BNaaHi NOBHO-
BaXXeHHS CTUKalTbCA 3i chepoto o0cobucToi
cBoboan NanHu.

KoHcTuTyuitHnn Cya YKpaiHu HeopHopa-
30BO HaronowyBaB WoA0 HeobXiaHOCTI CTBO-
peHHSA AiEBUX MexaHi3MiB rapaHTyBaHH4A npas
i ceobog NtoanHM, po3rnsaas iX K KH4YOoBY
03HaKy MpaBOBOI AEepXXaBM Ta MNPAKTUYHOro
BTi/IEHHS 3acagM BepxoBeHcTBa npasa. Cya
Yy CBOIX PpilUeHHSAX MOCNIAOBHO MiAKPECIIOE,
WO CMpaBXHE rapaHTyBaHHA Ma€E Ha MeTi
He ¢opManbHe MNPOroOWEHHS, @ HasiBHICTb
peanbHUX KPUANMYHUX npoueayp i 3acobis
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iX 3axucty. Tak, y piweHHi KoHCTuTyuin-
Horo Cyay YkpaiHm Big 10 BepecHs 2025 p.
3a3HayYa€ETbCs, WO (opMyna «rapaHTyeETbCS
npaBo» He 3BOAUTLCA [0 JAeKnapaTUBHOI
BKa3iBKW Ha nNeBHe NpaBo, iHTepecC 4uM OuUiKy-
BaHHS, a nepeabayae KOHCTUTYLiHE BU3Ha-
HHS MpaBa i3 NpsAMOI0 Ji€to i besnocepeaHiMm
3aCToCyBaHHAM. [laHe npaBO Ma€E OXOnJo-
BaTM HK MaTepianbHi, Tak | npoueaypHi
acnekTu npaBoBOro crtaTycy ocobu [11]. Llen
nigxia Ma€e ocobnmBe 3HadeHHs Ans cdhepwu
KPUMIHaNbHOro MpOBaZXXEHHS, Y MeXax
AKOro npasa TiCHO nepenniTalTbCs i3 npoue-
CyanbHol dopMysot iX peanizauii.

Barome 3HauyeHHS B PO3KPUTTI rapaHTin-
HOro noTeHuiany KpuMiHasibHOro rposa-
IXeHHs Mae KpuMiHanbHU npouecyanb-
HUM kopgekc (mani — KIIK) YkpaiHu, akui
He Nuwe BU3HAYa€E Pi3HOMAHITHICTb 3ax0AiB
npouecyanbHoro npumycy, a wn 6e3noce-
peaHbo (GOpMyeE XapakTep, 3MiCT Ta iHTeH-
CVBHICTb rapaHTiin npas, cB060A i 3aKOHHMX
iHTepeciB ocib, CTOCOBHO SIKMX TaKi 3axoau
BXWBAKTbCA. 3a3HAa4YMMO, WO BXE Ha PiBHi
HOPMaTMBHOIO OKPEeC/IeHHS 3aBAaHb Kpu-
MiHANbHOrO nNpoBaAXeHHSA (3axXUCT ocobwu,
CyCninbCTBa W [fAepxaBwu Bi4 KpuMiHab-
HUX  MpaBoOMoOpYyLlWeHb, OXOpOHa Mpas,
cB0604 | 3aKOHHWUX IHTEepeciB Yy4acCHWUKIB
KPUMIHANbHOrO MpoBaAXeHHs), nepenba-
yeHuXx cT. 2 KIMK YkpaiHn, nNpoCTexyeTbCs
rapaHTiMHa CNpsIMOBAHICTb NpouecyasnbHOi
AiSNbHOCTI.

Ha Hawy aymky, came B HopMax KIIK
YKpaiHn Hanbinbw noBHO BiA0HPaXYETLCH
PyHKUIOHaNbHa  B3AEMO3ANIEXHICTb  MiX
NnpMMYyCOBMMW 3axodaMW Ta rapaHTiMHUM
MeXaHi3MOM, sKuK 3abe3nevyye npaBoMip-
HICTb | MPOMNOPUIMHICTE KOXHOro BWMaaKy
BTPYYaHHS JepxaBu Yy cdepy npuBaTHOI
aBTOHOMIi 0cobu. 3anexHo Big CTyneHs
obMexeHHa csoboan, NpMBaATHOCTI YM Maw-
HOBMX nMpaB o0cobu, rapaHTii HabyBaloTb
pi3HOro 3MiCTy, Ccuanm Ta npouecyanbHoi
¢dopmMu, WO BIANOBIAAE MPUHUKUNY CRIBMIp-
HOCTi MpouecyanbHOro npuMycy 3 neritmm-
HOK METOK KPUMiHANbHOro MpOBaAXEHHS.
OKpiM TOro, KpuUMiHanbHUMA MnpouecyanbHNI
3aKOH (OpMY€E IHCTUTYLINHI nNepeayMoBu
peanizauii rapaHTii, Haginsge cya, npoky-
popa, Cnigyoro 4YmMm 3aXMCHMKA YiTKO BU3HA-
YEeHVMW npouecyaslbHUM MMOBHOBAXEHHAMMU
Ta MexaHi3aMaMu KOHTpOMt. 3aBAsiKM Takin
HOpPMaTMBHIN  KOHCTpyKUii KIK  YkpaiHu
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BUCTYNAE CBOEPIAHUM (DYHAAMEHTOM rapaH-
TIMHOI CUCTeMn, y Mexax sakoi 3abesneuvy-
IOTbCA  NIAKOHTPONbHICTb, MPOMNOPUINHICTb
Ta nNpaBOBa BW3HAYEHICTb MpoLecyasbHOro
npuMycy.

3MIiCT MexaHi3My rapaHTi/ 4iTKo npocTe-
XYETbCA B MDKHaApOAHMX CTaHAapTax rnpas
noanHKU. 30KpeMa, E€Bponencbka KOHBEH-
uis 3 npas nwoavHu (gani - €KMJ) nokna-
0AE Ha J[epXxaBy-y4yacHuul 3060B’'A3aHHSA
3abe3neyyBaTu: MiHiManbHi rapadTii B pasi
BTPpy4YaHHs y cdepy cBoboau noauMHKU Ta il
ocobucToi HegoTOpKaHHOCTI (CT. 5), npaso
Ha cnpaBeanueuin cynosumn posrnsag (cT. 6),
a TaKoX nosary Ao NpMBATHOrO M CiIMEMNHOro
XutTa (CT. 8).

€BpONEnNCbkUn Ccya 3 npas JIOAMHK
(mani - €CIJ1) y cBOiN npakTuui Heo-
AHOPa30BO HarosjowyBaB, WO rapaHTii He
MOXYTb 6yTW CcyTO (OpManbHMMK, a MNOBU-
HHi 3abe3neuyBatn peanbHUi, edeKkTnB-
HWUM | NPONOPUIMHUIA 3axMCT ocobu Big cBa-
Binns gepxasu. 30kpema, y cnpasi “Kudla
v. Poland” Big 26 xoBTHa 2000 p. Cya
BM3HaB, WO JepxaBn 060B'A3KOBO MaloTb
rapaHTyBaTW Ji€BICTb nMpasB, 3aKpinjieHux
y CT. cT. 3, 5 i 6 €EKIlJ1, He3anexHOo Big
YMOB 4uM TepwuTopii iX peanisauii. lapaH-
Tii He noBWHHI obMmexyBaTucsa dopManb-
HMM 3aKpiNNeHHAM Yy 3aKOHi, a MalTb Ha
npakTuui 3abesneyyBaTn peanbHUA 3aXUCT
Bil CBaBiIbHOrO BTPy4YaHHs [12]. Ha Hawy
AYMKY, [aHa no3uuig uinkom Bignosigae
KOHLenNUil «XMBOro npasa», BiAMOBIAHO A0
AKOro rapaHTil MawTb AidTW Ha npakTuui,
a He 3anuwaTtuica geknapaTMBHMM HaMipoM
3aKoHO4aBLS.

Y HauioHanbHi NpPaB0O3aCTOCOBHIN Mpak-
TWUUi  BaxnmeuM CcTano piweHHa €CIMJI
y cnpasi “Reznik v. Ukraine” Bia 23 ciuHs
2025 p. (3asBa N¢ 31175/14) [13],
OCKINNIbKM B HbOMY KOHKPETU3YKTbCA MiX-
HapoAHi CTaHAapTW rapaHTyBaHHA npas
NOAMHM Ta HarosOWYETbCA Ha HeObXigHOCTI
iX peanbHOro GYHKUIOHYBaHHS Yy npoue-
CyanbHin aisnbHocTi. €CMJ1 3a3HauuB, WO
aepxaBa 060B’I3KOBO Ma€e AOTpUMyBaTUCA
cnpaseanueoro 6anaHcy Mk ny6nivyHMM
iHTepecoM Yy po3CnifyBaHHI KpUMiHaNbHUX
npaBonopyleHb Ta MNpuMBaTHUMW MNpaBamu
ocobu, 30KpeMa NpaBOM Ha HeAOTOpPKaH-
HICTb XMTNa Ta NpodecCinHy TaeMHuu. Ons
YKPaiHCbKOro KpMMiHasnbHOro npouecy AaHe
pilLEHHS CTaHOBUTb CUCTEMOYTBOPKOBASIbHE

3HAYeHHS, agXe BOHO MOCUME 060B'A30K
AepXxaBu AOTPUMYBaTUCA MNpPUHLKUNY Npo-
NOPUIMHOCTI B pasi 3aCTOCyBaHHSA npouecy-
aflbHUX 3axoAiB MpuUMyCy Ta rapaHTyBaTu
e(PeKTUBHMA CyAOBUIMN KOHTPONb 3@ BTPY-
YaHHAM y cepy NpMBATHOMO XUTTS.

3a3HayeHe BMLWE A0BOAMTL, WO MOSO-
XeHHA KoHcTtutyuii, KIMK, iHWKUX 3aKoHiB
YKkpaiHn, npaktuka KoHctuTyuinHoro Cyay
YKpaiHu, MiXHapoAHi HOPMaTMBHO-MNPaBOBI
aKTW, a TakoX crtaHaaptu €ECMJ1 y cBoin
CYKYnHoOCTi dopMytoTb 6araTopiBHEBY cuC-
TeMy rapaHTin npas i cBobog nOAMHM,
y AKi HauioHaNbHWI | MDXKHAPOAHMUIA BUMIpUK
B3AaEMOAOMOBHIOWOTL OAMH O0AHOro. [aHui
HOpPMATUBHMIA NiaXia NepeTBOPIOE rapaHTii
3 [eKfapaTMBHUX HOPM Ha peanbHi Mexa-
Hi3MW npakTMyHoro 3abesneyeHHa npaB
NOAMHU B YMOBaxX 3aCTOCyBaHHSA npoLuecy-
aNbHOroO NpuUMycy.

Ha npoTuBary 3arasnbHuUM npouecyalb-
HUM rapaHTiaM, Aig SKUX MOLWMPIETLCA Ha
BCi cTajil KpWMiHaNbHOro npoBaAXeHHS,
rapaHTii npas i cBoboa nwAuHM B pasi
3aCTOCyBaHHSA 3axoAiB NpMMyCy MakwTb cne-
uianizoBaHum, UINbOBMI | KoperysasbHWUN
xapakTep. IXHE 3aBAaHHA NONArae He nuwe
B pernameHTtauii nopsaky 3acToCyBaHHSA
NnpMMyCOBMX 3axoA4iB, a W Yy nNpaBOBOMY
CTPUMYBAHHI AepXXaBHOr0 BTPYYaHHS WS-
XOM MOro 4iTKoro o6bMexeHHs Ha piBHi
3aKOHY. Y UbOMY KOHTEKCTi 3a3HauJeHi
rapaHTii MepeTBOpPHOTL BNAAHO-MPUMYCO-
BWUI BMN/IMB OPraHiB, HaAiNeHMX npouecy-
aNlbHUMU MOBHOBAXEHHSAMWU, 3 IHCTPYMEHTY
aAMIHICTpAaTUBHONO TUCKY Ha nNpaBoOBY
(opMy BTPYYaHHS, WO 3aCTOCOBYETLCS CYyTO
B MeXaX 3aKOHY Ta 3a HasiBHOCTI NpaBOBUX
niacTae i KOHTPoO 3 60Ky cyay.

MapaHTii npaB i ceBoboa nig yac 3acTo-
CyBaHHA MPUMYCOBUX 3aX0AiB € aKTUBHUM

perynaTtopoM  npouecyasnbHUX  BiAHOCWH,
WO CYNpOBOAXYE [JepXXaBHe BTPYYAHHSA
Ha BCiX eTanax Moro peanisauii — Big nia-

roToBYMX AiN A0 HAcNigKiB 3aCTOCYBaHHSA
npumycy. [apaHTii 4O MOMEHTY 3acTocy-
BaHHSA NPUMYCY BUSBSAIOTLCA Yepe3 BUMOIU
06r'pYHTOBAHOCTI, HANEXHOro MOTUBYBAHHS,
HasdABHOCTI MpaBOBMX NiACTaB i OTPUMaHHSA
cypgosoro possosiy. Came Ha uboMy eTani
popMyeTbCA NpeBeHTUBHUN MeXaHi3M,
AKWUMA CTPUMYE CBaBisbHi abo HenponopuinHi
pilLEHHS, @ TakKOX TpaHchopMye npoue-
CyanbHUMA MpUMYC 3 MOTEHUINHO penpe-
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CMBHOIMO Ha MNpaBOBUM | KOHTPOSIbOBAHWUM
iHCTPYMEHT.

Mig yac 6e3nocepeaHbOro BUKOHAHHS
npuMMycCy rapaHTii 3abe3nevytoTb 1MOro npa-
BOMIpHICTb, MPONOPLIMHICTb i AOKYMEHTOBa-
HICTb, YMM OBMeXylTb AMCKpPELIlD OpraHis
AOCYZIOBOr0 poO3C/ifyBaHHA, MNpOKypaTypwu
Ta cyay. Ha paHomy eTtani rapaHTii pea-
Ni3y0TbCA 3aBASAKM CyAOBOMY Ta MpPOKYy-
POPCbKOMY KOHTPOJIIO, Y4acTi 3axXWMCHUKa,
npasy Ha nMpaBoOBYy [AOMNOMOry, rAacHOCTI
npouecyanbHUX AiR | MOXIMBOCTI OCKap-
XEHHSA HernpaBOMipHUX pilleHb.

[Micna 3acTtocyBaHHSA 3axoAiB nNpuMycy
rapaHTii  CNpAMOBYKOTbCA Ha  YCYHEHHS
HacniakiB He3akoHHoro abo Henponopuin-
HOro BTpPYYaHHS Yy cdepy npaB NOANHMU.
BoHM peani3yoTbca 3a AOMOMOroK iHCTU-
TYTiB OCKapXeHHH, nepernsgy CyAoBUX
pilweHb, peabinitTauii Ta KOMNEHCyBaHHS
wroan (ct. 130 KMK Ykpainu), wo 3abesne-
YY€E 3aBEepLUEHICTb rapaHTINHOro UuKNy.

Y CBOI CYKYMNHOCTI 3a3HauyeHi Buwe
eTanu YTBOPKITb MNOBHUWA LUK rapaH-
TINHOrO MexaHi3My, aKui nepenbavac He
niwe  opuanyHe  3abesneyeHHs  npas,
a W MOpanbHO-NpaBoBY neritMMadio aep-
XXaBHOIro NMpuMycy.

B.B 3yeB, €KMW [OCNiAXyBaB JAaHe
MUTaHHSA, CNYLWHO 3ayBaXuB, WO rapaHTii
noknnkKaHi 3abesneyvyBaTtn (QyHKUiT 3aKOH-
HOCTi, MpPaBWU/IbHOIO 3aCTOCYBaHHA MpaBo-
BUX HOPM, peanisauii Cyb6’€eKTMBHUX npas
i OXOPOHM 3aKOHHUX iHTEepeciB 0cobu y Kpu-
MiHaNbHOMY CYAOYMHCTBI. BoHM OpMylOTb
yMOBM Ans  06’eKTMBHOrO, Heynepeaxe-
HOro po3CnigyBaHHA, CNpUAIOTb YCTAaHOB-
NIEHHI0 iCTMHM Ta 3anobiralTb CBaBifb-
HOMY BTPY4YaHHK Yy cdepy npas AOAMHK
[14, c. 31, 32]. MNoroaXyemMocb 3 TakuM
nigxXoAoM i BBa)A€EMO, WO rapaHTii B pasi
3aCTOCYyBaHHA 3axo04iB MpuUMYyCy BiAirpatTb
KJIOYOBY pofb Yy 3abesnedyeHHi cniBMmip-
HOCTi [O€ep)XaBHOro BTPYYaHHS 3 Jieritum-
HOK METOK KPUMIHANIbHOIO MpPOBaAXEHHSH,
A03BONSAOTL  MiATpMMYBaTM 6anaHC Mix
npaBamm ocobu Ta nybniyHMmMmM iHTep-
ecamMm CcycninbCTBa W Aepxasu. Y UbOMY
pPO3yMiHHI rapadTii npas i csoboa NANHK
i pasi 3acTocyBaHHS 3axo4iB npuMycy Tpeba
cnpumMMaTM 8K  KOMMJIEKCHUMA npaBoOBUM
IHCTPYMEHT, WO NOEAHYE B COBi OXOPOHHY,
perynsaTMBHy, 3anobixHy, BiAHOBNOBasbHY
M opieHTYBanbHy QyHKUi.
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OxopoHHa GYHKLUIA BUSIBASIETbCA B HeAo-
NyLWeHHI MopyLleHb YU 3/10BXMBaHb MNpena-
CTAaBHUKIB BJIaAHMX OpraHiB CBOIMW MOBHO-
BaXXEHHAMM nMig 4ac 3acToCyBaHHSA 3axopis
npumycy. Ua dyHkuis 3abe3snevye 3axucT
OCHOBOMONOXHMX Npas i ceobog ocobu y npo-
Leci nocyfLoBOro po3c/igyBaHHA i CcyooBOro
po3rnagy, BU3HA4YaEe NpaBoBi Mexi ans Aisnb-
HOCTi [OepXXaBHMUX OpraHiB i BCTAHOBJ/IOE
6ap’epun npoTtu ceaBsinns.

PerynatueBHa (yHKLUIA OKpecne npoue-
AYPHI MeXi Ta nopsiaoK AepXaBHOro BTPY-
YaHHA Yy cdepy NpuMBaTHOrO XUTTH, Brac-
HOCTi W ocobuctoi cBoboau, 3abesneuye
nepenbayyBaHiCTb i NpaBOBY BW3HAYeHICTb
AiSNIbHOCTI OpraHiB [0CyAoBOro poscniay-
BaHHS, NPOKypaTypu Ta cyay.

3anobixHa GYyHKLUiIS MaE NpeBeHTUBHUN
XapakTep i CnpsMOBaHa Ha HeaonyweHHs
MOX/IMBUX MNOpPYLUEHb e A0 iX BUHUKHEHHS
LWISXOM YCTaHOBMEeHHA 060B’A3KOBUX Mpo-
uecyanbHMX 3anobiXHUKIB, $K-OT CyAo-
BUM [03BiN, BMUMOrM MOTMBOBAHOCTI, iK-
cauii ain Ta MOXNMBOCTI iX onepaTMBHOIO
OCKapXeHHS.

BigHoBntoBanbHa @YHKUIS NOKIMKAHa
3abe3neunTn peanbHe MNOHOBJIEHHSA MNOpPY-
WeHnx npaB ocobu 3aBAsikKM CyAOBOMY
nepernsay, anensauii, BialwWKoayBaHHO 36UT-
KiB TOLLO.

OpieHTyBanbHa @QyHKUiA Mae MeToAo-
NOriyHe " KyNbTYpHO-MpaBOBE 3HAYeHHs,
WO CNpsAMOBYE AiSANIbHICTb OpraHis A0OCyAo-
BOrO pO3CNigyBaHHSA, NpoOKypaTypu W cyay
B pYCNO 3aKOHHOCTi, 0b6rpyHTOBaHOCTI Ta
cnpasennneocTi. OyHKLUIA BNMBAE Ha npa-
BOCBIAOMICTb LWOA0 BiAMOBiAasbHOMO 3acTo-
CYBaHHSA MpUMyCy Ta 3MiUHEHHS AOBipuM A0
npasocyaas.

OTxe, 3aranbHa peanisauia 3a3Hade-
HMX BULWE dYHKLUIN Bigobpaxae CUCTEMHUMN
XapaKkTep rapaHTii npas i csoboa noanHU
nig Yac 3aCTOCYyBaHHA 3axO0AiB rnpouecyalb-
HOro npumycy, 3abesneyvye He nuwe OpuU-
ANYHY 3aXULEHICTb 0cobn, a 1 3aKOHHICTb,
MopasibHy BUMpaBAaHICTb i CyCnisibHy neri-
TUMHICTb AiA aepxaBu y cdepi KpuMiHanb-
HOro npouecy.

BucHoBKWU. [lpoBeseHe  AOCNigXeHHS
A03BOJISIE AINTU BUCHOBKY, WO rapaHTii npas
i ceobon NOAWMHW Y KPUMiHaNbHOMY Mpo-
BaJ)KEHHI MawTb He JOMOMIXHUK, a Cuc-
TEMOYTBOPIOBA/IbHUI XapakTep i BUCTyna-
I0Tb KJIIOYOBWM [IHCTPYMEHTOM MpaBOBOro
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3axMcTy ocobu B yMOBax 3acTOCyBaHHS
3aX0/iB MpOLIECYaNnbHOr0 MpUMYCy. IXHE
3HaYEeHHS MONSAra€e He nuwe y QopManb-
HOMY 3aKpinJieHHi MpaB Y4yacCHUKIB TMpo-
BalXXEHHS, a Hacamnepen Y CTBOPEHHI
e(PEeKTMBHOrO  MexaHiaMy  CTpMMYyBaHHS
[EepXaBHOro BTpyyYaHHA Ta 3anobiraHHs
TpaHcdopMauii  KpUMiHanNbHOro  npouecy
y ¢dopMy npuxoBaHoro abo AOCTPOKOBOro
noKapaHHs.

3 ypaxyBaHHAM TOro, WO 3aCTOCyBaHHS
3axo04iB MpouecyanbHOro npuMycy 3aBXxAau
nos’sizaHe 3 nNigBULLEHUM pU3NKOM ObMe-

XeHHS dyHOAMeHTanbHUX MpasB  JIOAUHMU,
30kpema cBoboan, ocobuctoi HepoTop-
KaQHHOCTi, NpMBATHOCTI, MpaBa BJIACHOCTI,
3@ TakMx yMOB CaMe rpouecyalbHi rapaH-
Tii 3abe3neuyoTb 6HanaHc Mix nybniyHUM
iHTEpeCcoM AepXXaBWu Yy KpUMiHanbHOMY nepe-
cnigyBaHHi Ta HeobxigHicTio nosarM Ao
NACbKOI TMiAHOCTI M aBTOHOMIi ocobu. BoHu
BU3HAYalTb MeXi A0MYCTMMOro BTPYYaHHS,
BCTQHOBJIOTb KPUTEpPIii MOro 3aKOHHOCTI,
HeobXiAHOCTI Ta MpPOMNOPLINHOCTI, @ TaKOX
pOopMYyIOTb CTaHAapTV HaNexHoi npaBoBOI
npoueaypwm.
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AKTYAIbHI NPOBNEMU KPUMIHANICTUKA
TA KPUMIHATIbHO-BUKOHABYOI'O NPABA

YAK 343.98:343.541
DOI https://doi.org/10.51989/NUL.2025.6.17

AOKTPUHAJNBbHI NIAXOAN A0 NMNOHATTA TA CYTHOCTI
KPUMIHANICTUYHOI XAPAKTEPUCTUKN KPUMIHAJNIbHUX
NMPABOMOPYLWIEHDb NPOTU BOJII, HECTI TAIIAHOCTI OCOBM

®dinawkiH Bagum Cepriosnuy,

orcid.org/0009-0006-3920-9268
KaHAn4aT opUANYHUX HayK

Y cratTi gocnigkeHo JOKTPUHabHI Migxoam A0 MOHATTSA Ta CYTHOCTI KPpUMIHaiCTUYHOI Xapak-
TEPUCTUKN K KJIFOHYOBOIo €J1EMEHTa KPUMIHa/TiCTUYHOI METOANKN PO3C/iAYBaHHS KPUMIHAIbHUX
rpaBoropyLUeHb NpPoTH BOJII, YECTI Ta rigHOCTi 0cobu. O6rpyHTOBaHO, O SKICHI 3MiHW KPUMIHO-
FeHHOI cuTyauii Ta 3pOCTaHHS PiBHA HAaCU/IbHULbKOI | OpraHi3oBaHoi 3/104MHHOCTI aKTyasli3yrTb
noTpeby B yAOCKOHAa/IEHHI HayKOBO-METOANYHMX 3acad AOCYAOBOro po3C/igyBaHHsSI 3a3Ha4yeHoi
Kateropii npaBornopyLeHs. poaHanizoBaHo HayKoBi MiAXoAn BITYN3HSHUX YHYEHUX-KPUMIiHasic-
TiB 40 BU3HAYEHHS MICUSl, 3HAYEHHS Ta CTPYKTYPU KPUMIHATICTUYHOI XapakKTEPUCTUKMN, PO3KPUTO
i1 IHpopMaLifiHO-Ni3HaBabHy rnpupoay 1a QyHKUIOHa/IbHE MpU3HaYeHHss B MexaHi3Mi rnpotugii
KPUMIHaAbHIM npoTunpaBHOCTI. [JOBEAEHO, 1O KPUMIHANICTUYHA XapaKTEPUCTNKA BUKOHYE POJib
CUCTEMOYTBOPIOBAJIbHOIO €/IeMEHTa METOANKM, 3abe3rneyye iHTerpauyito TeOPETUYHUX MOJIOKEHb
KPUMIHaMICTUKKU (3 MPaKTUYHUMK roTpebamu Cig4qyoi AissibHOCTI, OPIEHTYE npoyec BUCYHEHHS
i nepeBipku cnigunx BEPCIH, nAaHyBaHHS Ta peanizayii npouecyanbHux | TaKTUYHUX piLLeHb.
OcobmBy yBary npuaineHo rnpobaemi HeEAOCTaTHbOI Y3roAXEHOCTI MiXK €/1IEMEHTaMMN TPaANLIRHUX
MEeTOoAMUK PO3C/iAyBaHHSA Ta BIiCYTHOCTI HaJIEXHOI iHTerpauii AaHux KpuUMiHaaiCTM4HOI xapakre-
PUCTUKMN Y IPaKTUYHUX pekoMeHgauisx. ObrpyHTOBaHoO AOUIIbHICTb pO3r/isgy KPpUMIHanicTuyHor
XapaKTePUCTUKMN 3/TI0MMHIB MPOTH BOJIi, YECTI Ta riHOCTIi 0cobu siKk baraTopiBHEBOI iHGopMaLliii-
HOI MoAeni, o Bigobpaxkae K TUNOBi 3aKOHOMIPHOCTI 3/I04MHHOI A4isi/IbHOCTI, Tak i 0cob6nBoCTI
iX nposiBy B KOHKPETHOMY KPWUMIiHa/IbHOMY MpOBafXXeHHi. 3p0bsieHO BUCHOBOK, LLO MOAa/bLUN
DO3BUTOK AOKTPUHN KPDUMIHATICTUYHOI XapaKTEPUCTUKN MA€E BYyTu CrIpsIMOBaHWII Ha MiABULLEHHS
€pEKTUBHOCTI METOAMK PO3CAiAYyBaHHS Ta 3abe3rnedyeHHs MpakTu4YHOi pe3ybTaTUBHOCTI Ais/ib-
HOCTI OpraHiB 40Cy/Z10BOro po3c/ifyBaHHS.

KnroyoBi cnoBa: KpuMiHaniCTUYHa XapakTepucTnka, KpUMIHanictTuyHa MetToamka, A0CyA0Be
po3crigyBaHHs, iHpopmaliriHO-Mi3HaBasabHa MOAEb, 3/I0YUHU MPOTH BOJII, YECTI Ta rigHOCTi 0Co-
6u, HacunbHULbKa 3/104MHHICTb, Cig4i BEPCIi, METOAMKA PO3C/iAyBaHHS, KPUMIHaNICTUYHA [OK-
TPUHA.

Filashkin Vadym. Doctrinal approaches to the concept and essence
of the forensic characterization of criminal offenses against personal liberty,
honor, and dignity

The article examines doctrinal approaches to the concept and essence of forensic characterization
as a key element of forensic methodology for the investigation of criminal offenses against
personal liberty, honor, and dignity. It is substantiated that qualitative changes in the criminogenic
situation and the growth of violent and organized crime necessitate the improvement of scientific
and methodological foundations of pre-trial investigation of this category of criminal offenses.
The study analyzes scholarly approaches of Ukrainian forensic scientists to determining the place,
significance, and structure of forensic characterization, reveals its information-cognitive nature

136



ISSN 2710-4818 (Print), ISSN 2710-4826 (Online)

and functional purpose within the mechanism of counteracting criminal unlawfulness. It is
proved that forensic characterization performs a system-forming role within the methodology,
ensuring the integration of theoretical provisions of forensic science with the practical needs
of investigative activity, guiding the process of formulating and verifying investigative hypotheses,
as well as planning and implementing procedural and tactical decisions. Particular attention is
paid to the problem of insufficient coherence between the elements of traditional investigation
methodologies and the lack of proper integration of forensic characterization data into practical
recommendations. The expediency of considering the forensic characterization of crimes against
personal liberty, honor, and dignity as a multilevel information model is substantiated; such a model
reflects both the typical patterns of criminal activity and the specific features of their manifestation in
a particular criminal proceeding. It is concluded that further development of the doctrine of forensic
characterization should be aimed at enhancing the effectiveness of investigation methodologies
and ensuring the practical efficiency of pre-trial investigation bodies.

Key words: forensic characterization, forensic methodology, pre-trial investigation,
information-cognitive model, crimes against personal liberty, honor, and dignity, violent crime,

investigative hypotheses, investigation methodology, forensic doctrine.

MocraHoBka npob6bnemun. CtaH i ymoBu
NPOTUAIT  HACUMNAbHWUUbKIA, OpraHi3oBaHin
3/I0OMMHHOCTI NOB’A3aHi 3 AKICHUMKW 3MiHaMu
KPUMIHOreHHOI cuTyauii y KpaiHi, Wo BU3Ha-
UM oNaa  KpUMIHaNICTUKM  HU3KY HOBMUX
3aBAaHb. 3HAHHS 03HaK KPUMiHANbHOIo
NpaBonoOpyLEeHHS A03BONASE 0bupatn onTu-
ManbHi MeToAM WMOro po3cnigyBaHHsa. [ns
LbOro M CAyrye KpuMiHanicTMyHa xapakTte-
pUCTUKaA, sKa nOoCiAaE UeHTpanbHe Micue
B iH(popMauinHO-Ni3HaBanbHIn Moaeni Kpu-
MiHaNiCTUYHOI MeToAMKM, BUCTYMaE ii KIto-
YOBMM CTPYKTYPHMUM €/1IeMEeHTOM i KOHLemn-
TyanbHUM ocepasaMm. Came BOHa ¢oOpMyE
CUCTEMOYTBOpPIOBasIbHY OCHOBY peTpocnek-
TUBHOrO PpiBHS Mi3HaHHSA, 3abe3nevye y3a-
rafbHeHHs BiAOMOCTEN MPO TUMOBI O3HAKM,
3aKOHOMIpPHOCTI Ta 3B'A3KM, NpuUTaMaHHi
OKpeMOMY BUAY KpWUMiHaNbHUX nNpaBono-
pyWeHb. 3aBAAKM LbOMY KPUMIiHANICTUYHA
XapaKTepucTnka Ciyrye iHTenekTyanabHUM
IHCTPYMEHTOM PEKOHCTPYKUIT noAil KpuMi-
HaNIbHOrO MpaBOMOpYLEHHS, OpPIEHTUPOM
ONs BUCYHEHHS Bepcin i Bubopy edekTuB-
HMX 3acobiB i nNpuMOMIB PpoO3CigyBaHHS,
Yy NOEAHAHHI TEOPETUYHUX MOJSIOXEHb KPUMi-
HaNiCTUKKM i3 NpakTM4YHUMK noTpebamn npa-
BO3aCTOCOBHOI AiAN1IbHOCTI.

CamMe uen enemMeHT KpUMiHaNiCTUYHOI
Teopii HaMbiNbWOK Mipold 3YMOBNEHUN
notpebamMn CyaoBO-CRigyoi NpakTUKKU, agxe
3abe3neyye 6e3nocepenHin 3B'A30K  MiX
TEOPETUYHUMM MONOXKEHHAMM Ta NpUKNaL-
HUMW peKoMeHAauiaMM LWOoA0 PO3KPUTTS
i po3cnifyBaHHA KpWUMiHaNbHUX TMpaBono-
pyweHb. KpuUMiHaniCTMYHa XapakKTepucTuka
BUKOHYE pO/Ib <«MICTKa» MiX [OOKTPUHOK
Ta MpaKTUMKOK, BU3HAYAE edEeKTUBHICTb

peanisauii 3aBgaHb KpWUMiHaNIbLHOrO npo-
BaJ)KEHHS, CNpuUsE BAOCKOHANEHHK Cnif-
4yoi TaKTUKW W opraHizauii po3cnigyBaHHS,
30KpeMa Yy MNpOBaAXeEHHSX MNpO 3/104YUHU
npoTW BOAi, 4YecTi Ta rigHocTi ocobu, wo
BUPI3HAIOTLCA NiABULLEHOI JIATEHTHICTIO,
CKNAAHICTIO CNiJOBUX KapTUH | 3HA4YHOK
3aIeXHICTIO Bif MCUXOMOriYHUX, couianbHUX
i cny>x60B0-KOPYMNUINHUX YUHHUKIB.

AHanis nybnikauii, B AkMx 3anouar-
KOBaHO poO3B'fi3aHHA AaHOI npobnemm.
Cepen yKpailHCbKMX  YUYeHUX-KpUMiHanic-
TiB 3HAYHMN BHECOK Yy pO3BUTOK BKa3a-
Hoi npobnemaTtukn 3pobunn A.O. AHTO-
wyk, A. ®. Bonobyes, 0O.M. baHaypka,
B.A. Xypasenb, I.I. Korytny, B.€. KoHo-
ganos, B.M. Kopx, €.B. lMpsaxiH, O.B. MNue-
niHa, M.B. CanteBcbkuin, HO.M. YopHoyc,
B.lO. LWeniTtbko, €Ki po3BuBanu nosio-
XXEHHSA NP0 KPUMIHANICTUYHY XapaKTepuc-
TUKY B KOHTEKCTI Cy4YacHUX KpWMiHanic-
TUYHUX METOAMK pPOo3CNigyBaHHA. Y IXHiX
npauax po3KpuTo 3MICT, CTPYKTYpy Ta npu-
KNnagHe 3Ha4yeHHS KpUMiHaNiCTUYHOI Xapak-
TEPUCTUKN ANSA Pi3HUX TPYNn KPUMiIHANbHUX
npaBoMnopyLUEHb.

MpoTe HayKoBi HanpaulBaHHA 3a3Ha-
YEHUX Y4YeHUX-KpUMiHanicTis chopMmyBann
TEOpeTUYHY OCHOBY PO3YMiIHHA KpWUMiHa-
NICTUYHOT XapaKTepUCTUKN SK  KHOYOBOro
efleMeHTa KpWUMiHaniCTUYHOI MeToAWKM Ta
CTBOpWUIM nepeaymMoBM Ang il nojanb-
woi ajganTtauii A0 po3cnigyBaHHA KpuUMi-
Ha/lbHUX NpaBonopylweHb NPOTU BOJI, YeCTi
Ta rigHocTi ocobu.

Buknaa ocHoBHOro marepiany. 3ano-
BOJZIEHHS nMNpaKTMyHMX noTtpeb npaBooOXo-
POHHOI  AiSNbHOCTI  TpaAWUIMHO BUCTYNaE
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OCHOBHOK METOK  KPWUMIHAMICTUKK, WO,
Yy CBO 4epry, 3yYMOBJ/IIOE TeHAEeHUii ii BHY-
TPILWHBLOrO PO3BUTKY, YTOYHIOE MNpPEeAMETHY
chepy Ta MicLue OKpeMMX Teopin y CUcTeMi
HayKu. Y LUbOMY KOHTEKCTi BaromMoro 3Ha-
YeHHs HabyBalOTb Teopis KPUMiIHANICTUYHOI
Knacudikauii, AOKTpUHA  KPUMiHaNicTn4-
HOro MPOrHO3yBaHHA Ta BflaCHE KOHLenLuis
KPUMiHaNiCTUYHOI XapaKTePUCTUKU KPUMi-
Ha/IbHUX MPaBOMOpPYLWeEHb, SKi BUCTYNakTb
B3aEMOMNOB'A3aHMMM CKNAAHUKAMW EOANHOMO
MeTOoA0/1I0rMYHOr0 KOMMJIEKCy.

BogHoyac cy4acHWM CTaH pO3BUTKY [AOK-
TPUHM BKa3y€ Ha Te, WO HAYKOBO-METOANYHI
pekoMeHAauil Hepigko  <«BiACTalTb»  Bif
peanbHMX notpeb npakTuku. Lle 3ymoBneHo
AK IHEPUIMHICTIO TEOpeTUYHUX Hanpauto-
BaHb, TaK i BIACYTHICTIO HANEXHUX I'PYHTOB-
HUX JOoCnigXeHb y cdepi KpUMiHANICTUYHOI
METOAMKWN, WO CrpsiMOBaHi Ha BUPOOBNEHHS
YHiBEpCanbHUX, IHTErpaTMBHMUX  MoAeneun
po3cnigyBaHHA. YacTto  KpUMiHaNiCTUYHWUI
aHani3 KpMMiHaNbHUX NPaBONOpYyLUEeHb, KU
paHille BWKOHYBaB MpuKNagHy @yHKLUito,
3B0AUTBLCA A0 6e3CUCTEMHOro y3aralbHeHHS
KPUMiHaNbHO-NPaBOBUX, KPUMIHONOTYHUX
i MpouecyanbHMX O3HaK OKpeMuX AisHb 6e3
HaNeXHoI CUHTETUYHOI iHTerpauii y dopmi
LiNiCHOI KpUMiHaNiCTUYHOI XapaKTEPUCTUKMN.

3 ornsay Ha ue AOKTPUHanbHI nigxoam
[0 MOHATTA Ta CYTHOCTI KpWUMiHaniCTU4YHOI
XapaKTEPUCTUKN  KPUMIHA/IbHUX MNpaBoMno-
pyLleHb NpoTW BOAI, YecCTi Ta FAHOCTI ocobu
MalTb 6yTU cnpsiMOBaHi Ha ii OCMUCNEHHS
AK CUMCTEMHOr0 HayKOBOrO iHCTPYMEHTY,
34aTHOro BigobpaxaTn He nuwe CTaTuky
KPUMiIHaNbHO-MPABOBUX  O3HAK  3/104MHY,
a N gMHaMikKy Moro BigobpaxxeHHs B A0Ka30-
BiM iHOpMaUii, TMNOBUX CRigYMX CUTYyauisax
i TAKTUYHUX pillEeHHSX, WO 3abe3neunTb Nig-
BULIEHHS edEeKTUBHOCTI pO3CniayBaHHS Ui€i
KaTeropii KpUMiHaNbHMUX NPABOMNOPYLUEHD.

HesBaxatouM Ha Te, WO TpaguuinHa
CTPYKTYpa  KPUMIiHAMICTUYHOI  METOAUKMU
Ma€ 3Ha4yHy anpobauilo B HayKoBiM i cnia-
Yin nNpakTUuUi, BOHA He 3aBXAW BiAnoBiAaeE
Cy4YacHuM BmMoram edeKTUBHOCTI, OCKiNbKMK
MK I CTPYKTYPHUMKW eneMeHTaMn 4acTo Bia-
CYTHIN HeobXigHMIN MeToAO0NOrYHUIA | DYHK-
uioHanbHUM 3B'A30K. 30Kpema, iHdopMaLis,
WO MICTUTLCA Y KPWUMIHANICTUYHIN Xapak-
TEPUCTULI KOHKPETHOro BuAay MpaBonopy-
lWeHHs, 30e6inbloro He iHTEerpyeTbcs cuc-
TEMHO B pO3AiNnN, MPUCBAYEH] oOpraHisauil

po3CnigyBaHHA: TUMNOBI Bepcii, po3pobneHi
y MNpPaKTUYHUX peKoMeHAauifx, 4acTto He
NiAKPINIOTLCA KOHKPETHUMU  AAHUMWU  3i
CnigoBoi KapTWUHW, O6CTAHOBKM 4YM CMOCO-
6iB yUYMHeHHs, abo X HaBNakm — eneMeHTU
XapaKTepPUCTUKN HaBoAsATbCA 6e3 BKasiBKU
Ha X TaKTWYHe 3acTOCyBaHH4A nMig 4ac nna-
HYBaHHS cnigumx (po3LWwyKoBuKX) AiN.

Taka AMCrapMoHia 3HMXKYE MparMaTtudHy
LiHHICTb METOAMKWM W yCKNAAHIE ii BNpoBa-
[)KEHHS B peanbHy cnigyy AisnbHICTb.

Omxe, yAOCKOHANEHHSA KPWUMiIHANiCTUYHOI
METOAMKWN K CUCTEMMU 3HAHb i IK OKPEMOro
po34iny HaykKum Ma€ 34iNcHIoBaTMCA 4epes
CUCTEMATUYHE Yy3araJibHeHHsS eMMipuyHoro
mMaTepiany Ta dinocodcbke OCMUCIEHHS
BUSIBNIEHMX 3aKOHOMIpHOCTEM - $SK 3/0-
YMHHOI AiANbHOCTI, TaK i MeXaHi3MiB Mnpo-
Tnaii in. Le nepenbavae: (1) po3pobneHHs
Ta OHOBJIEHHA BWAOBMX METOAMK Ha nia-
CTaBi iHTErpoBaHMX TEOPETUYHUX KOHLemM-
uin (nepeaycCiM KoOHUenNUii KpUMiHaNiCTUYHoI
XapakTepuctmkmn); (2) yHidikauito nigxoais
[0 CTPYKTYpyBaHHS METOAMKM Ta 4iTKOro
BU3HAueHHs 3MicTy ii enemeHTiB; (3) dop-
MYJTHOBaAHHS METOANKO-KPUMIHANICTUYHUX
NONOXEHb Y MPUKNAAHIN, NpPakTUYHO Opi-
€HTOBAHIN opMi, AOCTYNHIK Ansg cnigumx
i onepaTMBHMX nNpauiBHMKiB. OcobnuBy
NpakTU4YHY Bary MakwTb CUCTEMaTU30BaHI
3HaHHA Npo crnocobu MNiAroTOBKKU, YYMHEHHS
Ta TMPUXOBYBAHHA 3/10YMHIB; MpO YMOBMU
M 06CTAHOBKY iX CKOEHHS; NPO MCUXOJOriYHi
Ta MNOBEAIHKOBI XapaKTepucTtukn cyb’ekTiB;
a TaKOX MNpO B3AEMO3B'I30K KOHKPETHOro
NpaBonopyLWEHHS 3 iHWKUMN KPUMiIHANbHUMMU
Ta KPUMIHOreHHMMW nposiBaMn (30KpeMa,
TaknMMu, WO He 3aBXAW KapawTbCa Kpu-
MiHaNbHOK BiANOBIAaNbHICTIO). TiNnbkn 3a
YMOBM Takoi iHTerpauii metoamka Habyae
peanbHOi AieBOCTi 1 3abe3neunTb nochni-
[OBHe, HAayKoBO 06rpyHTOBaHe niaHyBaHHS
Ta BWUKOHAHHSA CNigyMx i HernacHux onepa-
TUBHMX 3axogis [1, c. 112].

Mornsan Ha CyTHICTb, MiCUe Ta 3HAYeHHS
KPUMIHaNiCTUYHOI XapaKTEPUCTUKU Y Kpu-
MiHaNICTUYHIN NiTepaTypi BMUCNOBIOBANUCH
npsMO NPOTUNEXHI: Bi4 BiABeAEHHS T poni
3arajbHOI KPUMIiHANICTUYHOI Teopii, KpuMi-
HaNiCTUYHOro BYEHHS | Ha uin nigctasi BiA-
HeceHHs 1i 4O METOAO0JIOMNYHMX OCHOB Kpwu-
MiHanNiCTUKW A0 MOBHOrO  3anepeyvyeHHs
HeobXiAHOCTI M AOUINbHOCTI po3rnsay Ui€i
KaTeropii AK <«KpWUMiHaniCTU4Horo nepe-
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XUTKY» [2, €. 126]. Sk 3a3Hayvae A.®. Bono-
6yeB, TOMYy KpUMIHaNICTUYHY XapaKTepuc-
TUKY MoYanu BMKOPUCTOBYBATU AK MNEpPLUUiA
€/IeEMEHT KOXHOi OKpeMOi MeToAVKM po3-
cnigyBaHHS, §K i iHpopMauinHy ocHoBy. [1o
TOro yacy — npubnusHo o 70-x pp. XX ct1. -
uro GYyHKUI0 BUKOHYBaB nepenik obcTtaBuH,
WO niandrann AOoKa3yBaHHIKO y crnpasax npo
3/104MHM BU3HAYeEHOro Bmay [3, c. 46].
[AVCKyCii Woao NOHATTHA, 3MICTy Ta Micus
KPUMIHANICTUYHOI XapaKTepUCTUKMU B CUC-
TeMi KPUMIHaNICTUKN 3anuwarnTbCa OLHUMU
3 Hambinbl aKkTyanbHMUX i HUHI, WO CBIAYNTL
Npo CKNagHicTb Ta 6araToBMMIpHICTb Ui€i
KaTeropii. Y HayKkoBiA niTepaTypi BiACYTHSA
€OHICTb Yy 11 TnymadeHHi. Tak, B.A. Xypa-
BeNb po3rngaac ii Ak Moaesib TUNOBUX 03HaK
okpemoro Buay (rpynu) 3104MHIB, CUC-
TeMy y3arasibHeHUX BiAOMOCTEN MPO KpUMi-
HaNiCTUYHO 3HauylWi efeMeHTUn 3104YUHHOI
fisnbHocTi [4, c. 74]; A.®. BonobyeB - sk
CUCTEMY HAYKOBWX MOJIOXXEHb OKPEMOi MeTo-
ANKK, Wo BigobpaxkaloTb eneMeHTn Mexa-
Hi3My 37104MHY W ONUCYKOTb TMMOBI BNac-

TUBOCTI  3104MHHOI  noaii  [3, c¢. 53];
B.lO. LlleniTbko - $9K BUXIAHWIA eneMeHT
Yy CTPYKTYpi OKpeMux MeToAMK, iaeanbHy

MoZesNlb KPUMiHaNiCTUYHO 3HAYYLKUX efleMeH-
TiB i 3aKOHOMIPHOCTEN YYMHEHHS 3/104MHY,
aKa cnyrye gna nobynosu Ta nepesipkn Bep-
Cin y npoueci poscnigysaHHsa [2, c. 182];
M.I. CKpUroHIOK — K KOMMJIEKC HAyKOBMUX
NnosioXXeHb, METOAIB i MpWIOMIB, cripsiMoBa-
HUX Ha edeKTUBHE PO3KPUTTA Ta po3cnigy-
BaHHA 3/104MHIB, 3 ypaxyBaHHAM IXHIX Kpu-
MiHa/fIbHO-MPaBOBMX O3HaK, NpouecyasnbHuX,
OopraHizauiHO-ynpas/iHCbKMX i MCUXONOriy-
HMX ocobnueocTten [5, c. 52].

Y KOHTEKCTi npegMeTa Haworo Aochni-
IKEeHHs BaxanmBuM € niaxia B.B. JluceHka,
AKWA  aKUEHTYE, WO  KPUMiHaNICTM4Ha
XapaKTepucTmka Ma€ npOrHOoCTUYHe 3Ha-
YEHHS, OCKiNbKW BM3Ha4vae Haunbinbw edek-
TUBHI 3acobu BUABNEHHSA Ta pO3C/ifyBaHHS
3/104MHIB, BUCTYNAE UEHTPaSbHUM CTPYK-
TYPHUM €/IEMEHTOM KPUMiHaNiCTUYHOI MeTo-
OVKKW, [OBKONa $SKOro iHTEerpyrTbCd iHLWI
enemeHTu [6, c. 321].

TyT BapTto 3ragati no3uuito A.O. AHTO-
LWYyKa, SKWUM 3a3HaYvaE, Wo CTPYKTypa KpuMi-
HaNiCTUYHOI METOAMKW PO3C/ifdyBaHHA CKa-
OAETbCS 3 TAaKUX B3AEMOMOB'A3aHMX YaCTUH,
AK:  KPUMiHaNiCTU4HaA  XapaKTepucTuka;
TUNoBWIK nepenik o6CTaBuH, WO nNiagnsarac

BCTQHOBJIEHHIO Mi4 4Yac poO3CNiAyBaHHS;
TUNOBUIN anropuTM cnigumx (po3LWyKOBUX),
HernacHux cnigunx (po3wykKoBux), npo-
LecyasnbHMX AiA Ta iHWMX 3aXO0A4iB Ha KOX-
HOMY eTani po3c/ifyBaHHA 3 ypaXyBaHHSM
TUNOBUX CRigYMX cuTyauin; ocobnmnsocTi
BMKOPUCTAHHA cneuiasibHUX 3HaHb Yy Kpu-
MiHANbHUX MNpPOBAaAXEHHSX; NpodinakTUyHa
OINbHICTb  Cnigyoro; B3aEMoAiss cnigyoro
Y KpUMiHaNbHUX NPOBaAXEHHAX AAaHOI KaTe-
ropii [7, c. 11].

Take MONOXeHHs nigkpecntoe il dyHKLUI-
OHasbHY npupoay $K iHdopMauinHO-MNi3Ha-
BanbHOI Mogeni, wo ¢GOpPMYETLCS LWASXOM
y3arasibHeHHs TUMNOBUX JAaHWUX Mpo 3N0-
YMHKW, BOAHOYAC MaE MpUKIagHEe Ccrpsamy-
BaHHA — OpIEHTYE NpaKTUKy Ha nobyaosy
oNTUManNbHUX afnropuUTMIB AiANBHOCTI Yy cnig-
ymx cuTyauiax. OTKe, KpUMiHaNICTU4YHA
XapaKTepucTnka  BUCTYMNAE  CBOEPIAHUM
«MICTKOM» MDK TEOpPeTUYHWUM Yy3arasbHeH-
HAM | MpakTUYHUMU 3aBAAHHAMW PO3CNigy-
BaHHA, a il 3HA4YeHHs AN MeTOAMKKM po3-
CNniflyBaHHA 3/M104MHIB MPOTW BONi, YeCTi Ta
rigHOCTi 0CObU BUABNAETHCA B MOXJ/IMBOCTI
CUCTEMHOrO0 BpaxyBaHHA  3aKOHOMipHOC-
Tel MexaHi3My 3/104YMHHOI AiSNbHOCTI, cno-
cobiB ii peanizauii Ta TMUNOBMX CNiQOBMX

KapTWH nNig 4ac opraHisaudii AoCcyaoBoro
po3cnigyBaHHA.
M.B. CanteBCbKMM Yy CBOIX Npausx

€ NPUXUNBHUKOM iH(OpMaLiMHOro nigxoay
B KOHCTPYIOBAHHI BM3HAYE€HHA KpWMiHanic-
TUYHOI XapaKTepucTuku. Ha noro AyMmKy,
KPUMiHaNiCTUYHa XapaKTepucTuka - Ue
iHbopmMauinHa ™Mopenb, WO SABASE cobot
AKICHO-KINbKICHY CUCTEeMY Onucy TUMNOBUX
O03HaK KOHKpeTHoro Buay (rpynu) 3no4m-
HiB, @ TaKOX BuAoOBa MOAenb, fKa A03BO-
Nns€ nporHosyBatn, 6yayBatu Haunbinbl
o6brpyHTOBaHi BepcCii Woao 06CTaBMH KOH-
KpeTHOi noaii (ocobu, crnocoby BUYMHEHHS
3M104MHY, 3acobiB  3N104YMHY W  iHWOro)
[8, c. 148-151]. B.Ad. BepHa3 Bu3lHauvae
AAHY KaTeropito K OCHOBaHy Ha AepXas-
HUX CTaTUCTUYHUX OAHUX HAYKOBO O6rpyH-
TOBaHy CUCTeMYy Yy3arasabHeHoi iHdopMa-
uii Ta ix gxepen npo o6ctaBuHKU, AKi 6ynu
[OKa3aHi, Ta iHWi, 9Ki Mann 3Ha4YeHHa Ans
BilBEPHEHHS, BUSIB/IEHHS, PO3KPUTTH,
po3cnigyBaHHA Ta CyAOBOro posrnaay
[9, c. 17]. A oT B.C. Ky3bMiyoB CTBEPAXYE,
WO KPUMIiHaNIiCTU4YHa XapakTepucTuka - ue
CBO€EpiAHa iHdOopMaLinHa Moaenb, WO SBASE
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cob0o0  AKICHO-KINbKICHMN  OMUC  TUMOBUX
O3HaK KOHKpeTHoro Buay (rpynu) Kpu-
MiHaNbHMX  MpasonopyweHb. Haykoseub
HaroaowWyBas, WO 0cobnnBe 3HAUYEHHS Kpu-
MiHaniCTUYHa XapaKTepucTuka KpuMiHanb-
HMX npaBonopyweHb HabyBae Ha no4ar-
KOBOMY eTani AOCYAOBOro po3C/ifyBaHHA
ANS BU3HAYEHHS OCHOBHWX MOro HanpsMis
i BUCYHEHHSI 06rpyHTOBaHMX CnigymMx Bep-
Ccin. Ha okpeMmux eTanax po3cniayBaHHS
BUABMSAIOTLCA INLLE OKPEMi eNleMeHTU Kpu-
MiHaNICTUYHOI XapPaKTEPUCTUKN KpUMiHaNb-
HMX NPaBOMOPYLUEHb, a NMOBHA iX CYKYMHICTb
BCTAQHOB/KOETLCA Mif KiHeub po3cnigyBaHHS
[10, c. 252].

He3Baxatoum Ha BIACYTHICTb €AHOCTI
B HayKOBWUX nornsgax LWoAo MOHATTS, 3Ha-
YEeHHSA | Micua KpuMiHaniCTMYHOI Xapak-
TEPUCTUKM B  CUCTEMi  KPUMIHaNICTUKN,
MPOCTEXYETLCHA CriJibHA MeTa BYEHUX -
chopmyntoBatn O6'€EKTMBHE YSBJIEHHSA MpO
KpUMiHanbHe NpaBOMoOpYyLEeHHSA Ta BUOKpe-
MWUTU MOr0 TUMOBI pUCKM, WO MakTb MNPUH-
uMnoBe 3HayeHHa Ans nobyaoBn MeTo-
OVUKK po3cnigyBaHHA. bBinbwicte aBTOpiB
CX04ATbCA Ha TOMY, WO KpPWUMiHANICTUYHa
XapaKTepUCTMKa OXOMJIKE: a) CYKYMHICTb
AaHUX | BiAOMOCTEN NpO KpWUMiHanNbHI npa-
BOMOPYLUEHHS Ta NOB’A3aHi 3 HUMKU SBULLA;
6) cuctemy o03HaK, BNacTUBOCTENM, CNiAiB
i 3aKOHOMipHMX B3AEMO3B’A3KiB; B) iHdOp-
Mauito, WO Ma€E KpUMiHaNiCTUYyHe 3Ha4YeHHs;
r) BOAHOYAC XapaKTepUCTUKY KOHKPETHOro,
peanbHOr0  KpWUMiHaNbHOrO  NpaBornopy-
LUEHHS Ta HayKoBy abCcTpakuito ABOX PiBHIB,
aKka Bigobpaxae TMNOBI 0O3HAKM OKpeMUX
Kateropin (Bwuais, rpyn) i 3704MHIB 3ara-
NOM; ') BaX/IMBUW CTPYKTYPHUN eneMeHT
OKpPEMOi KpUMiHaNiCTUYHOT METOANKM.

MpakTnka [A0CYA0BOro  po3ChiAyBaHHSA
NiATBEPAXYE, WO Cnig4Mn, pAisHaBad abo
AEeTEeKTMB NOCTINHO 3BEPTAETLCS A0 OKPEMUX
e/leMeHTIB  KpPUMiHaniCTUYHOI XapakTepuc-
TUKKM K A0 OpiEHTMpA: Nia Yac PopMyBaHHS
Ta nepesipKU CNigyunMx BepCii, nnaHyBaHHS
TaKTUYHUX KOMbOiHaUiN, BM3HAYEHHS 3anu-
TaHb EKCMepToBi YM B3aEMOAIi 3 daxiBusamMu
B CYMDKHMX rany3six 3HaHb. Y KOXHOMY
BUMAAKY 3HAYEHHSA MawTb K KiNbKiCHI, Tak
i IKICHi XapaKTepUCTUKN LNX eNNEMEHTIB.

OTXe, KpuUMiHaNICTUYHa XapaKTepucTuka
BUKOHYE pOJSib CBOEPIAHOr0 «TpadapeTy»
ON9  opraHiB A0CyAOBOr0 po3cnigyBaHHA.
Haknagamumcb Ha BUXigHI AaHi npo nogito,

BOHa [O3BOJISE: @) BCTAHOBUTM HasIBHICTb
03HaK KPWUMIHANbHOIO MNPaBOMNOPYLUEHHS;
6) nporHo3yBaTWM MOro CYTHICTb Ta Cynpo-
BifHi 06CTaBWMHK; B) nNpUNycKaTn 3MicCT
i dopMm nposiBy CnigiB, WO MakwTb 3anu-
WNTUCA BHACMIAOK 3/10MMHY; I) OUiHIOBATH
NMOBHOTY Ta AOCTOBIPHICTb A0OKa30BOi iHpOp-
mauii; ) nnaHyBaTWU W 3A4IMCHIOBATU nowly-
KOBi Ta npouecyanbHi 3axoan, CrpsMOBaHi

Ha BMWSABNEHHS, ikcauilo | 3akpinaeHHs
AOKa3iB.
OTxe, KpuMiHaniCTM4YHa  Xapakrtepuc-

TUKa 3J/I04MHIB MPOTM BONi, 4ecTi Ta ria-
HOCTi 0cobu € He nuwe IHCTPYMEHTOM
ONUCY TMMNOBUX 3aKOHOMIPHOCTEN 3/10YMH-
HOI AiSNbHOCTI, @ M yHiBepcasnbHUM 3aco60M
opraHisauii cnigyoi aisnbHOCTI, wWo 3abes-
neyye 1ii CUCTEMHICTb, Ob6IrpyHTOBaHICTb
i eeKTUBHICTb.

Ha cyyacHOMy eTani po3BWUTKY KpWUMiHa-
NiCTUYHOI Hayku cdhopMmyBanacs nosuuis
npo 6araTopiBHeBY Npupoay KpuMiHanic-
TWUYHOI XapaKTepPUCTUKU, LLO AO03BONAE PO3-
rnapaTy il y TpboX BUMMipax: 1) K 3aranbHy
KPUMIHaMICTUYHY XapaKTEPUCTUKY KPUMi-
Ha/lbHMX MNpaBoMnopylWeHb; 2) $K Xapak-
TEPUCTUKY OKPEMOro BMAY UM rpynu
KPUMiHaNbHUX MpaBoOnopyLUeHb; 3) sk
iHOMBIAYanbHY  KpUMiHaNICTUYHY  Xapak-
TEPUCTUKY  KOHKPETHOr0  KPUMiHasNIbHOIo
npaBoMnoOpyLUEHHS.

3aranbHa KpUMiHaNiCTMYHa XapakTepuc-
TUKa € HaMBMLWMM piBHEM abcTpakuii, SKuUn
BUKOHYE METOAO0MOriYHY (YyHKUil0. BoHa He
nvwe Bigobpaxae Hanbinblw y3aranbHeHi
O3HAKW KpPWUMiHaNbHUX MpPaBoOMOpYLEHb $K
couiasnibHO-NPaBoOBOro ABUWA, a W BUCTY-
na€e niarpyHTam ana po3pobneHHs okpe-
MUX MEeTOAMK, CMpPSAMOBAHMX Ha MPAKTUYHI
3aBAaHHA [OCyA0BOro poscnigyBaHHA. Ha
UbOMY PpiBHIi (OPMYETLCA KOHLENTyanbHa
OCHOBa [ANs1 BUKOPWUCTAHHSA €MMipUYHOro
MaTepiany, JAaHux KpuMiHanbHOI CTaTuC-
TUKWN, pe3ynbTaTiB eKCnepTHUX A0CNiAXeHb
i CyAOBOI MPaKTUKMU.

KpuMiHanictTuyHa xapakTepucTuka okpe-
MUX BUAIB 4YM Tpyn KPUMIHANbHUX rpa-
BOMopyweHb (30KpeMa, 3/104MHIB NpOTH
BONi, u4ecTi Ta rigHocTi ocobu) cTaHo-
BUTb TMPOMDKHMWA piBE€Hb, WO MAE MeH-
WK CTyniHb abcTpakuii i OpPIEHTYETLCA Ha
npakTU4Hi notpebu opraHiB A0CynoBOro
po3cnigyBaHH4a. TyT y UeHTpi yBarn — 3ako-
HOMIpHOCTI  cnocobiB  y4YMHEHHS, TUMOBI
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MexaHi3MM nigroToBKW, peanisauii Ta npu-
XOBYBa@HHSA KpWUMiHanbHUX MpaBonopyLleHb,
06CTaHOBKaA X CKOEHHS, KONO MOTEHLiNHUX
cy6’exTiB, @ TaKOX TMMNOBI CNiAOBI KapTUHW.
Lle piBeHb Aa€ 3Mory CTBOpoBaTu iHdoOp-
MauinHOo-Ni3HaBanbHi Mogeni, ki € 6a3oBuM
OPIEHTMPOM Yy Ciavin AiSNbHOCTI.

KpuMiHanicTMyHa XapaKTepucTuka KOH-
KPETHOro KpMMiHaNbHOr0 MpaBoMnoOpyLIEHHS
dopMyeTbca  6e3nocepeAHbO Y NPOLECI
AO0CYyA0OBOro po3cnigyBaHHA. BoHa 3aBxau
Ma€ YHiKanbHWI XapakTep, NpoTe BOAHOYAC
CMiBBIAHOCUTBCSA 3 BUAOBOK XapakTepuc-
TUKOK, WO 3abe3nevyye MOXIUBICTb MpoO-
FHO3yBaHHA MOAANbLIOINO PO3BUTKY MoAii Ta
BM3HAYEHHS HaNbinblWw edeKTUBHUX WASXiB
[OKa3yBaHHSA.

BUCHOBKMW. Y3arasbHeHHS HaBeAeHUX
niaxoAis A03BONSAE 3pOOUTU BUCHOBOK, LWO
KPUMiHaNiCTUYHa XapakTepuctnka - Uue
iHpopMauiMHO-Ni3HaBanbHa MoAdenb, sKa
NOEAHYE JAaHi npo cnocib, o06CTaHOBKY,
npegMeT  nocsiraHHs, ocobu  3104MHUSA
i noTepninoro, ocobnMBOCTI CNigoBOI Kap-
TUHX Ta B3AEMO3B'A30K LMUX eneMeHTiB. i

NpU3Ha4YeHHa nongrae B Tomy, wob cnyry-
BaTW CBOEPIAHUM anroputmMoM Aans noby-
AOBW W nNepeBipkM cnigunx Bepcin, nna-
HYBaHHA [OOCYAOBOro po3C/iAyBaHHSA Ta
opraHizauii npouecyanbHUX | TaKTUYHKUX
ain.

Y KOHTeKCTi KpWMiHanbHUX NpaBoOnopy-
lWeHb NpOTW BOMI, YecTi Ta rigHOCTI ocobu
KpUMiHaniCTMyHa  xXapakTepucTuka Ma€
ocobnmBe 3HauyeHHs. Ii cucteMHe pocni-
[XKEeHHS 3 ypaxyBaHHSM aKTyasibHOi npak-
TUKW O03BOMISIE: BU3HAYUTM TUMOBI 3aKOHO-
MipPHOCTi 3NI04MHHUX NocsiraHb (Hanpuknag,
BUKpPaAEHHS JOAMHM B MNOEAHAHHI 3 nig-
pPO6KOK AOKYMEHTIB UM HACUNbHULBKI 3HUK-
HEHHS, WO CynpOBOAXYKTbCSA KOpPYMnuin-
HMMKU nNposiBaMWn); BUABUTM 0COBNMBOCTI
obcTtaHoBKM, cnocobiB i HacnigkiB Takux
KPUMiHaNbHUX MpaBoONOpYyLLEHb; BUOKpe-
MUTU  KPUMIHANICTUYHI  XapaKTepUCTUKMK
ocobu 3n04MHUA Ta notepninoro; 3abesne-
YT (HOpPMYyBaHHSA KOMMIEKCHOI METOAMKM
iX po3cnigyBaHHS, WO IHTErpye efnemMeHTu
KPUMIHANiCTUYHOI TEXHIKWU, TaKTUKKN W opra-
Hi3aUiNHO-YNpaBAiHCbKMX 3aX0AiB.
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3AFAJIbHOTEOPETUYHI NPOBJIEMU TA NPAKTUYHI ACNEKTU CTAQII
EKCMEPTHOIo EKCNEPMMEHTY NIA YAC NOPTPETHUX AOCNIAXEHD

YawHunubka TeTtaHa MpuropiBHa, m
orcid.org/ 0000-0001-9092-508X %y
OOoKTOp inocodii y ranysi npaso, | i:

rosioBHMI cneuianict BKP,
[enapTaMeHTy 3 NUTaHb rpoMagsHCTBa, NacnopTM3auii Ta peecTpauii
[ep>xaBHoi MirpauinHoi cnyx6u YkpaiHu

Merta cTatTi nonsrae B AOCTAXEHHI npobaemaTnky igeHTngikauii ocobu 3a 03Hakamu 30BHiLL-
HOCTi, 30KpeMa BUKOPUCTAaHHS METOAY E€KCNEepPTHOro eKCrepuMeHTy i 4ac AOC/iA)KeHHS. AKTy-
a/lbHICTb TeMu 3yMOBJEHa TuM, L0 fpobaema AOCHIAXKEHHS 306paxeHb o0cobu 3a O3Hakamu
30BHILLIHOCTI € OAHIEK 3 HakbIbLL CKAaAHNX, O 3YMOBJIEHO BI/IMBOM AESKUX HEratuBHUX ak-
TOPIiB Ha 30BHIlLIHICTb 0CObM Ta Ha SIKICTb 306pa>keHHs1 0Cobu, 30KpeMa y BiAeo3arnuci,

15 AOCArHEHHS NMoCcTaB/IeHOI METU BUKOPUCTAaHO 3arajlbHOHayKoBIi Ta crieyiasibHi Meroau, sKi
€ 3acobamu HayKoOBOro rnowyky. 30KpemMa, METO4 CUCTEMHOIO aHasily, a TaKoX CUCTEMHO-CTPYK-
TYPHUIA, (bopMasibHO-/10MYHMI | CTAaTUCTUYHNEI HAAE/IM MOXXJ/INBICTb OKPEC/IUTU HarpsmMu CTaHoB-
JIEHHSI Ta pO3BUTKY igeHTugikauii ocobu, 30kpemMa 3a matepiasamu Biaeo3anucy, po3KpuTH CyT-
HICTb il 3aBAaHb Ta 0CO6IMBOCTI NMPOBEAEHHS EKCNIEPTHOIr0 EKCIIEPUMEHTY.

Po3p0ob6s1eHO anropuTM E€KCrepTHOro €KCrEPUMEHTY ig 4Yac NMpoBEAEHHS [AeHTugikadii oco-
6u, SKni cripuse pe3ysibTaTMBHOCTI MPOBEAEHOIO AOC/IAXKEHHS. BMCBIT/IEHO OCHOBHI nepeBarun
METOAY €KCrEePTHOro €KCIEPUMEHTY 1if 4ac NPOBEAEHHS NOPTPETHNX EKCNIEPTN3, KU AaE 3MOry
34iNcHoBaTH 6iNbl peTeIbHUI aHasi3 pe3ybTatiB AOCTIAXKEHHS 47151 HOPMYy/Il0OBaHHS AOCTOBIp-
HOro BUCHOBKY.

AprymMeHToBaHo Bnbip METOAIB, OrpaLbOBaHO aaropuTMu ix BUKOPUCTaHHS if 4ac ripoOBEAEHHS
EKCrepTHOro eKCrepuMeHTy, BU3Ha4YeHOo e€Tanu 1a 3aBAaHHS KOXHOro erarly eKCcriepuMeHTy i
4Yac BUKOHAaHHS MNOPTPETHUX AOCHIAXEHb., HagaHo rnporno3unyii 1oao ocobimBocTel npoBEAEHHS
EKCIrepTHOro eKCrepUMEHTY A Yac igeHTngikayii ocobu 3a 03HaKkaMu 30BHILLHOCTI. HuHi Ha3pina
HarasibHa notpeba B OHOBJIEHHI METOANYHUX MiAX0AIB 40 NMPOBEAEHHS €KCIEPTHOro AOC/IAXEHHS
3 MEeTOK MiABULLEHHS HaAIMHOCTI pe3yabTaTiB AOChigXeHb. Ljogo 4boro oapa3y BapTo Haroso-
CUTU Ha BaX/NBOCTI pO3p0bsIeHHS CyHacHOro METOANYHOIo 3abe3rneyeHHs.

KnroyoBi cnoBa: cysnoBa ekcrieptusa, iaeHTugikauis ocobu, matepiann Bigeo3anucy, eKc-
MepPTHUI eKCNEPUMEHT, MOAETOBAHHS, CIOCTEPEXXEHHS.

Chashnytska Tetiana. General theoretical problems and practical aspects
of the expert experiment stage durindg personal identification by characteristics
of external identity

The purpose of the article is to study the problems of identifying a person based on appearance,
in particular, the use of the expert experiment method during the research. The topicality
of the topic is due to the fact that the problem of researching images of a person based on
appearance is one of the most difficult, which is due to the influence of certain negative factors
on the appearance of a person and on the quality of the image of a person, in particular, in
a video recording.

To achieve the goal, general scientific and special methods, which are means of scientific
research, were used. In particular, the method of system analysis, as well as system-structural,
formal-logical, and statistical, provided an opportunity to outline the directions of the formation
and development of the identification of a person, in particular, recorded in the materials
of the video recording, to reveal the essence of its tasks and the peculiarities of conducting
an expert experiment.

An expert experiment algorithm was developed during the identification of a person, which
contributes to the effectiveness of the conducted research. The main advantages of the expert
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experiment method during portrait examinations are highlighted, which enables a more thorough
analysis of research results to formulate a reliable conclusion.

The choice of methods is argued, the algorithms of their use during the expert experiment are
worked out, the stages and tasks of each stage of the experiment during portrait research are
defined. Suggestions are provided regarding the specifics of conducting an expert experiment
during the identification of a person based on appearance. Today, there is an urgent need to
update methodological approaches to conducting expert research in order to increase the reliability
of research results. In this regard, it is necessary to immediately emphasize the importance

of developing modern methodological support.

Key words: forensic examination, identification of person, video recording materials, expert

experiment, modeling, observation.

BctaHoBneHHA  ocobu npasonopyLu-
HMKA € OAHWM i3 HaWBa>XMBIWMX 3aBAaHb
y npoueci po3cnigyBaHHS KpPUMiHANbHUX
npasonopyweHb. AHanNi3 MpakTUKM BUKO-
HaHHS NOPTPETHMUX eKCnepTu3 CBiAYUTb, WO
306paxeHb 0cobu, 3adikcoBaHMX y MaTepi-
anax Bigeosanucy, OCTaHHIM 4acoMm aenani
6inblwe, BigeosanucM HaaxoasiTb 3 Pi3HMX
oxepen  (KamMepu  BiAeoCnocCTepexXeHHs,
BigeopericTtpaTtopu, Bigeokamepu 6aHkoMa-
TiB, Bigeo3anucu 3 iHTepHeTy, Bigeo3anucu,
OTPUMaHi B pe3ynbTaTi onepaTUBHO-PO3LLY-
KOBMX 3aX0Z4iB TOLLO).

CynoBa nopTpeTHa ekcneptusa BUpi-
WYE NUTAHHS iaeHTUdikauii (OTOTOXHEHHS)
ocobu 3a martepianbHMMK 306paKeHHAMU —
oTokapTkamMn Ta MaTepianamu Bigeosa-
nucy. Hatenep 306paxeHHs ocobu B MmaTe-
pianax Bigeo3anucy € OAHMMM 3 HambinbL
PO3MNOBCOAXYBaHNX O6’eKTIB  NOPTpPETHOI
eKcrnepTusun.

TakoX BapTO 3as3HauuTW, Yy pe3yib-
TaTi iHdopMaTu3auii cycninbcTBa CnocTe-
Pira€ETbCs aKTUBHE BWUKOPUCTAHHA Und-
poOBOi TexHikM W iHdopMauii B undpoBomMy
BUrNA4i, YHAcIi4OK 4Oro KO0 MWUTaHb
i 3aBAaHb, WO BUPIWYIOTLCA eKcrnepTamu,
MOCTIMHO  pO3WNPIOETLCA.  EPEeKTUBHICTb
PO3KPUTTA Ta PpO3CNiAyBaHHSA  3/104YMHIB
6araTto B YOMYy 3aneXuTb Bif BUKOPUCTAHHS
Y KPUMiHaNbHOMY CYAO4YMHCTBI creuianbHnNX
3HaHb.

CnywHo 3a3Hayae A.B. KopwyH, wWwo
«OHOBJ/IEHHS OpPM Ta METoAiB NpOTMNpaB-
HOI AiSNbHOCTI NeBHWMX 0Ci6 BMMarawTb Bij
NpaBOOXOPOHHUX OpraHiB MOCTINHOro BAO-
CKOHaNEeHHS 3HaHb WOAO0 BUABJIEHHA MOpY-
lWeHb Ta aHanisy iHdopMauii, a Takox
BM3HAUEHHA MOXJ/IMBOCTEN i AO0CNIAXKEHHS

3@ [ONOMOrol  creuianbHUX  3HaHb»
[1, c. 162].
Hanpam BCTaHOB/IEHHA Ta  OTOTOX-

HeHHs ocobu 3acobamMm  KpUMIHANICTUKK
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3anoyaTKyBasnu AnbdoHC BepTinbinoH,
MaHc [pocc, Yesape Jlom6po3o. Takox
OKpeMi nWTaHHa [OocnigXyBanu  BiTUYM3-
HAHI Ta 3apyb6ixHi Haykosui: P.C. Ben-
KiH, M.A. Ceran, M.B. Tepsies, B.K. Jlucu-

yeHko, H.I. Knumenko, B.1O. LWeniTbKoO,
B.O. KoHoBanosa, K.B. Kantora, I.B. MNupir,
B.l. lOHuYapeHko, B.A. Kypasersb,
M.B. CanTteBCbkui, T.B. Bonowyk,

A.M. 3iHiH, €.4. Nlyk’'aHunkos, B.M. baxiH,
B.l'. bynrakos, A.®. Bonobyes, I.B. lNopa,
A.B. IweHko, I.I. Korytny, B.1O. WeniTbko
M iHLWI.

Y CBOiIX Mpausix BYEeHi po3rnsgganu Taki
NMAUTaHHA, 4K Teopid | npakTuka BCTa-
HOBMEHHSI Ta OTOTOXHEHHs ocobu 3n0-
ynHus 3acobamu kpuMmiHanictuku (Kaliuha,
2017), ekcneptu3nm B CyAOBIN MpaKTULI
(Honcharenko, 2010), KpwuMiHanicTM4Ha
doTorpadis, Bigeo3annuc y npaBOOXOPOH-
HiM pisnbHocTi (Saltevskyi, 2005), Teope-
TUYHi OCHOBM eKcnepTHOI aianeHocTi (Pyrih,
2011), nopTpeTHa KpuMiHaniCTU4YHa ekKc-
neptmsa 3a ¢oTokapTkamm (Snetkov, 1993)
Towo. MNpoTe BapTO KOHCTATYyBaTH, WO r'pyH-
TOBHUX TEOPETUYHUX i MPaKTUYHUX [0CHi-
[XeHb, MOB’'I3aHUX i3 MpPOBEAEHHSIM €eKC-
NepPTHOro eKCNnepuMeHTy Mif YaC BUKOHAHHS
NopTPEeTHOI eKcnepTM3n, 30KkpeMa 3a 306pa-
XeHHAMM ocobu, 3adikcoBaHoi B MaTepia-
nax Bifeosanucy, HWHi bpakye.

Y pesynbTaTi eKCrNepuMeHTy OTPUMYHOTb
CYKYNHICTb pe3ynbTaTiB, AKi AOMYCKalTb iX
CyMicHy 06pobky Ta 3icTaBneHHs. Ekcne-
PUMEHT BIAPI3HAETBCA Bif CNOCTepeXeHHS
aKTUBHOIO B3aEMOJIED 3 A0CNIAXKYBaAHUM
06'ekTOM. 3asBuMyan eKcrnepMMeHT MnpoBO-
ANTbCA B paMKax HAyKOBOro AOCNIXEHHS
i cnyrye pnng nepesipku rinotesn, BCTa-
HOBMEHHS MPUYNHHO-HACNIAKOBMX 3B'SA3KiB
MiX ABMWAMMK, BNINBY YMOB BifeO3HIMaHHSA
Ha 306paxeHHs ocobu. EkcnepuMeHT - ue
HAYKOBWIN MeToA AOCNIAXEHHS, SSKUA NOBTO-
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PIOETLCS B YiTKO BU3HAYEHUX YMOBAX Heob-
MEXEHY KinbKiCTb pasiB. EkcnepuméHT
(aHrn. experiment) - CyKynHiCTb AOChi-
niB, o6’eqHaHMX OOHIEID CUCTEMOK X
NOCTAHOBKM, B3AEMO3B'I3KOM pe3ynbTaTiB
i cnocoboM ix 06pobku. YHacnigok ekcne-
PUMEHTY OTPUMYIOTb CYKYMHICTb pe3y/b-
TaTiB, SKi AONYyCKakTb iX CyMicHy 06pobky
" 3icTaBneHHs [2].

MeTta pocnipg)XeHHs nonsrae B OKpe-
CNEeHHi  JiSNbHOCTI  CyAoBOro  eKcnepra,
3 Orns4y Ha npakTUKy po3C/igyBaHHS Kpu-
MiHaNbHUX NpaBonopyweHb B YKpaiHi Ta
AesKMUX KpaiHax CBIiTY, TEOPETUYHMX i Npak-
TUYHUX MPOBNEMHMX MUTaHb, MNOB'A3aHUX i3
pocnigpkeHHsaM 306paxeHHs ocobun, 3adik-
COBaHOI B MaTepianax Bigeo3anucy, 30KpemMa
HeobXigHOCTI npoBeAeHHs CTaaii ekcnepT-
HOMO eKCNepuMEHTY Ta BW3HAYEHHSA anro-
pUTMYy NpPOBEAEHHS €eKCNepTHOro ekcrnepu-
MEHTY nig Yyac NOpPTPETHUX AOCNIAXKEHb.

[ns nocsArHeHHs NOCTaBMEeHOi MeTU Heob-
XilHO BUKOHAaTWN TaKi 3aBAaHHA:

— BUOKPEMUTU OCHOBHI 3aBAaHHA CTagil
EeKCMepTHOro eKkcrnepuMeHTy nia vac iAeHTn-
dikauinHoro gocnigaxeHHs ocobu 3a Biaeo-
mMatepianamu;

- KnacudikyBaTn HEraTUBHI YNHHUKMK, LLO
MOXYTb BM/IMBATW Ha AKICTb Bigeo3anucy Ta
AOCTOBIpHICTb pe3ynbTaTiB  MOPIBHANBHOIO
DOCNIAXKEHHS;

-3 ornsay Ha 3apyb6ixxHui gocsig i 3Ba-
Xaruun Ha noTpebu npakTUKKM, HaZaTU Npo-
no3uuii WoAo anropuTMy nposeneHHs ctagii
€KCMepTHOro eKcrnepumeHTy (30Kpema, 3a
MaTtepianamu Bigeo3anuc) 3 BUKOPUCTAHHAM
KOMMJIEKCY 03HaK 30BHILLIHOCTI 0CcobMU.

Y «TnymMayHOMY CMOBHUKY» 3a3HauyeHo,
WO <«eKCrnepuMeHT» - OAMH 3 OCHOBHMUX
MeTOoAiB HayKOBOro AOCMIAXEHHSA, B SKOMY
BMBYEHHA sBMULY BiabyBa€ETbCs 3a AOMNOMO-
row AouinbHo BnbpaHMx abo WTY4YHO CTBO-
peHnx ymoB [3, c. 257], BiATBOpIOE sABULLE
AN BUBYEHHS MOro O3HaK 3a NeBHUX YMOB.

EkcnepuMeHT BIiApi3HAETLCA Big  Cno-
CTEpPEeXeHHS B3aEMOAIE 3 AO0CNIAXYBAHUM
06’ekTOM. 3a3BMYa EKCNEepPMMEHT MPOBO-
OVTbCS B paMKax HayKoBOro AOC/iAXKEHHS
i Cnyrye ansa nepesipku rinotesu, BCTAaHOB-
NEeHHs NPUYMHHO-HACNIAKOBUX 3B'SA3KIB MiX
ABMLLAMMN.

T.B. Bonowyk [4, c. 34] cnywHoO 3a3Ha-
yae€, WO MOAE/IOBAHHA TMONdArae B 3aMiHi
peanbHoro o06°ekTa ni3HaHHA MoAennto,

AKY AOCNIOXYHOTb, @ OAEpXXaHi pe3ynbTaTu
iHTepnpeTyloTb (NepeHoCATb) Ha peanibHUK
06'eKT BUBYEHHS.

OkpiM TOro, mig 4Yac eKCnepTHOro ekcne-
PUMEHTY Y npoueci NOPTPETHOI eKCrnepTusn
NnoTpibHO AOTPUMYBATUCS MeX KOoMneTeHLuii
CyAoOBOro ekcrneprta. 3rigHo i3 4. 4 cT. 69
KpuMiHanbHOro npouecyanbHOro Koaekcy
Ykpainm (gani — KIMK YkpaiHun), ekcnepT He
Ma€ npaBa i3 BfacHOi iHiLiaTMBM 36mpatn
MaTepianu ons npoBeAeHHS eKCnepTusu.

BapTo 3a3HauyMTM HaABHICTb  akTo-
piB, €Ki MOripwytoTb AKICTb Bigeo3anucis
(Manui mMacwTab 306paxeHHs, 6pak OCBIT-
JIEHHS, HASABHICTb NEpPCneKTUBHUX BUKPUB-
NleHb, 3yYMOBJIEHMX T[OJIOXXEHHSAM Bigeoka-
Mepu TOLWO), WO MOXYTb YCKIaAHIOBATH
OOCNiIoKeHHH, BNAMBATU Ha [AOCTOBIpPHICTb
pe3ynbTaTiB MpOBeAEHHSA MOPiBHANbLHOMO
AOCTIAKEHHS.

Omxe, HeobXiAHICTb Yy MNpOBeAEeHHI eKc-
nepTHOro eKCrepuMeHTy Hacamnepepg
3yMOB/ieHa HeOobXigHICTIO MiaroToBKM NopiB-
HANbHUX 3pa3KiB, 4Ki BiANOBiAalOTb YMOBaM
dikcyBaHHA 306paxeHHs ocobu y Bigeosa-
nucax abo Ha doTokapTkax, WO Haginwnu
A8 AOCNIAXKEHHS.

3anyyeHHs MeToAy MOAENOBAHHA TaKOoX
6yae pouinbHO nig 4Yac 3AiMCHEHHS eKc-
NEepTHOro  eKcnepuMeHTy (Hanpuknaa:
Bifeo3anncy ocobu, WO NiAO3PHETLCH,
3 AOTPMMaHHSAM aHanoriyHMx ymoB - caMme
TiEIO BiAEOKaMepow, 3a aHaNoriyHMxX YMOB
OCBIT/IEHHS).

B OCHOBiI eKCnepuvMeHTYy 3aBXAMW JeXUTb

MeTa, sKa QOPMYETbCA 3 MOCTaBJ/IEHUX
nepeg ekcnepToM 3aBAaHb, i Bepcii, Wo
BUCYBAETbLCS €KCrepToM, Trepesipui $Koi,

3pewToro, i NiANOPAAKOBAHUA €KCNEPUMEHT.
OKpiM ui€i 3aranbHOi METU, € HMU3KA Linen:

1) BCTQHOBNEHHA  KOHKPETHOro  gakty
Ta MPUYUHHOIO 3B'A3KY MiX akTamu, SBuU-
Wamu, Wo MOrnm BNaMBaTu Ha 306paxxeHHs
ocobu;

2) 3’ACyBaHHA MexaHi3My YTBOPEHHS Ta
BCTAHOBJIEHHS MexaHi3My nogii;

3) oTpMMaHHS 3pa3kKiB Ana NopiBHANb-
HOro AOCNIAXEHHS, 3 AOTPMMaHHSM YMOB
noAii (3 BMKOPWUCTaHHSIM MeToA4y eKcrnepT-
HOro eKCNepuMeHTy);

4) BUBYEHHS BN1aCTUBOCTEN camoro
06’ekTa (03HaK 30BHIIHOCTI ocobun);
5) BCTaHOBNEHHS ocobnumBumx O3HaK

(BnactmBoCTen), nNpuTamMaHHMX AOCNIOXY-
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BaHOMYy O6’eKTy, WO NignarawTb BUBUEHHIO
nig Yyac ekcnepTusn;

6) BCTaHoOBNeHHA MoxameocTi  (abo
HEMOX/IMBOCTI) BinobpaXkeHHs 03HaK
30BHILLHOCTI B KOHKpPETHUX  YyMOBax,

30KpeMa I TexHIYHOro xapakTtepy (Hanpwu-
Knaga: 3 [OOTPUMAHHSAM YMOB OCBITNIEHHS,
3anmc ocobu Ha 3a3HayvyeHy Bigeokamepy 3a
aHasnoriyHMx ymoB).

BkazaHuin anroput™M AiN NPOMOHYETbLCH
ONS  BUKOHAHHA MNOPTPETHOI EKCrnepTusn
306paxeHb 0Cib, 3adikcoBaHMX y MaTepia-
nax sigeosanucy.

EkcnepTHa npakTuka CBig4MTb Npo Te,
WO pernaMeHTyBaHHS MNpoBeAeHHs eKcne-
PUMEHTY, $SK i €eKCNepTHOro JAOC/iAXKeHHS
3arasioM, HanuacTiwe 3BOAUTbLCS A0 CUTY-
auiMHUX yMoB (3anexHo BiAd yMOB, 3@ SIKMUX
06’ekT 6yB 3adikcoBaHM Ha Bigeo3anuci).

3asBuyan  BUAINAKOTb  TPU  OCHOBHI
eTanu eKcrnepuMmeHTy: nigrotoBymMn, etan
BUKOHaHHS (6e3nocepenHbLO ekcnepu-
MEHT) | eTan OUuiHIOBaHHS pe3ynbTaTiB
EeKCNepuMeHTY.

BuainsoTb TaKi eTanmu (cTagii)
eKCrNepuMeHTy:

- nigrotoByy cragito, wWwo 3abe3neuye
opraHisauirHi acnekTu 4in;

— CTaAito YiTKOro BU3HAYEHHA YMOB AOC/i-
[XKEHHS;

- CTajito AeTanbHOro AOC/iAXEHHS, 36u-

paHHs iHdopMauii ana nobyaoBwu iHdoOp-
MauiMHoi Mogeni o06’ekTa  AOCHIAXKEHHS
(BMBYEHHS 3aranbHMX | OKPEMUX O3HaK
ob6’ekTa);

- 3aKJ/IOYHY CTagito, Wwo 3abe3neyye yxea-
JIEHHS MiACYMKOBOro pilleHHSA, AOCATHEHHS
KiHUEBUX Linen fisnbHOCTI.

Ha npaktuui x 3abe3neunTtn opradisa-
LiNnHO-yNpaBNiHCbKI acnekTn, WO BKJO-
YalTb: 34aTHICTb AOCNigHMKA A0 aHanisy,
CUHTE3y, npaBuabHOro BMOGOpPY Ta BUKO-
PUCTaHHA METOAIB AOCNIAXEHHSA, A0 NJaHy-
BaHHA Ta MpoBefeHHSA HeobXigHWX ekcne-
PUMEHTIB 3 METOK OTPUMAHHA pe3ynbTaTiB
i BMiHHS iHTepnpeTyBaTu iX, MOXHa nuwe
nicna oTpMMaHHS BIiANOBIAHOI iHdOpMaUii,
nobyaoBun Ha ii OCHOBI eKCnepTHOi Bepcii Ta
niaHyBaHHA MNpoBeAEeHHSA EKCMEepPTHOro ekc-
nepuMeHTy, Wo nepeabayae naaHyBaHHSA
OpraHisauiMHO-TeXHIYHMX 3aXO0AiB.

3 ypaxyBaHHAM BUWK/a[EeHOro, Ha noyart-
KOBOMY, MiAroTOBYOMY eTani, K i B 6yab-
AKUX BMAAX EKCNepTHOro eKCnepuMeHTy

M y BUpiWEHHI 3aBaaHb YCiX piBHIB i BUAIB
eKcnepTus, yBaXaeEMo 3a HeobxigHe 34in-
CHWUTU aHani3 HasBHOI B pPO3MOpSALXKEHHI
ekcnepTta BMXigHOI iHPopMauii Npo 06’ekTu
pocnigxeHHs (03HaKM 30BHILIHOCTI, MOX-
NMBUIA BMNAUB 30BHIWHIX (akTopiB TOLWO),
BU3HAUUTW K YiTKO cdopmyntoBaTh Uini Ta
3aBAaHHSA, WO € OCHOBOKW 6yAb-sIKOro ekc-
NEPUMEHTY, EeKCMepTHOro TaKOX, OCKISIbKU
BOHW BMNAMBaKOTb Ha BMbiIp HanpsiMy, 3aco-
6iB i MeToAiB AN AOCATHEHHS KiHUEeBOro
pe3ynbTaTy [AOCNIAXEHHS Ta BUPIiLLEHHS
nocTtaBneHUX 3aBAaHb; nobyayBaTn ekc-
neptHi Bepcii (rinotesn) nNpo MOXMBI
WAAXW BUPIWWEHHA 3aBAaHb €eKCrnepTHOro
eKCnepuMeHTy 3riAHO 3 1Ooro MeTol, Ta
BU3HAUUTW iXHi Hacnigku. Ha ocHoBIi BuUCY-
HYTUX BEpPCili eKCnepT TaKoX MOXe BU3Ha-
YMTKU HeobXigHi AN BCTaHOBMIEHHA nepea-
6auyBaHUX Hacnigkis MetoaM Ta 3acobu
AOCNIAXEHHS, BU3HAUMTU dhakTopu (OCHOBHI
Ta ApyropsaHi XapakTepucTuku), sKi Bnau-
BalOTb Ha TOYHICTb i NOCNIAOBHICTL oAepxa-
HUX pe3ynbTaTiB eKCrNepuMeHTY, YCYHYTU
BUNAAKOBI (pakTopu, WO MOXYTb BMJMBATH
Ha (OpMytOBAHHS BUCHOBKY.

Ha OCHOBIi BUCYHYTUX BepCil CniaHyBaTu
nporpaMy nmnpoBeAeHHA eKCnepuMeHTallb-
HMUX AiN 3 060B'A3KOBMM ypaxyBaHHAM yMOB
iX npoBefeHHs Ta BMOOPOM ONTUMANbHOI
NoCniAoOBHOCTI Ain ekcrniepuMeHTaTopa (ekc-
neprta). BapTo BpaxoByBaTu, WO YMOBM,
nopsaaok, cnocobm Ta TexHi4yHi 3acobu
3abe3neyeHHs NpoBeAEHHS eKCNepuMEeHTY,
(dikcauii Moro npouecy Ta pe3ynbTaTis,
a TakKOX YMOBW, WO rapaHTyloTb 6e3neky
eKkcnepta M OTOYEHHS Yy npoueci nocra-
HOBKW A0CNiAiB, BU3HAYalOTbCS 3aN€XHO Bif,
NOCTaB/IEHUX MNepes eKCrnepToM 3aBAaHb,
«4ymMm binbwe dakTopiB 6byae BKIKOYEHO
B anpiopHWi po3rnsg, TMM MeHLla WMOoBIp-
HiCTb Heobr'pyHTOBaHOI AUCKpUMiHaLii 6yab-
AKOI 3HAYYLLOi 3MiHHOI».

OTxe, HeobxiAHO BpaxoByBaTM OCHOBHI
YMOBM MpOBEAEHHSA eKCNepTHOro ekcriepu-
MEeHTY: BIiAMOBIAHICTbL yMOBaM BiATBOpOBa-
HOro (akTy; HeoAHOpPas30BICTb MPOBEAEHHS
eKcnepuMeHTanbHUX Ain; «be3nocepeiHe
CnocCTepeXeHHd 3a Bapiauigamm  BiATBO-
peHHs1, 06niK 3MIHHOCTI XapaKkTepy ekcne-
pUMEeHTaNbHMX 306paxkeHb Nig BMNJMBOM TUX
YK iHWKX aKTopiB>».

Ha Haw nornsg, uelm CAMCOK MOXHa
AOMOBHUTM TakoOK YMOBOW, sik Bubip cno-

145



HoBe ykpaiHcbke npaso, Bun. 6, 2025

cobiB KOHTPOJIIO 3a NpPOBEAEHHSAM eKcrepu-
MEHTY 3arasioM i 3a He3anexXHUMU 3MiIHHUMHU
30Kpema.

HactynHuin etan (ctaagia) - 6e3noce-
penHE NpoBeAeHHSA eKCNepUMeHTY — nepea-
6ayae, 3rigHO 3 paHiwe po3pobneHum
€KCrnepToM njaHoM, MOC/iAOBHE eKcrnepu-
MEHTYBaHHS 3a Pi3HMX YMOB, 3i CTBOPEHHSM
(3a HeobxigHOCTI) Mozeni, 3 KO MpOBO-
OATbCA BCi eKCnepuMeHTasibHi Aii. Ha ubomy
etani 3aincHioTbcs BUbIp | 0BrpyHTY-
BaHHS METOAiB HAyKOBOro AOC/IAXEHHS Ta
KOHTPOJIIO AKOCTi BUKOHAHHA AOCHIAXEHHS,
06pobKkM N aHanisy OoTpMMaHMX eKkcnepu-
MEeHTaNbHUX AdaHux, dikcauia oTpuUMaHnx
pe3ynbTaTiB. 3 METOoK NiATBEPOXXEHHS UM
CNPOCTYBaHHS OTPUMaHUX pe3ynbTaTiB YCi
pocnigHi aii MoxyTb 6yTM MNOBTOpEHi eKkc-
NepToM y 3MiHEHMX YMOBax.

TpeTin, 3aKA4YHUIA eTan - OUiHBaHHS
pe3ysibTaTiB NPOBEAEHOr0 eKCrnepuMeHTy Ta
(opMyntoBaHHSA BMCHOBKIB. Ha LbOMy eTani
€KCnepT, Ha OCHOBi 3aKOHIB i KaTeropin
norikn 6epeTbCcs A0 y3arasibHeHHS, KinbKic-
HOro Ta AKiCHOro aHanizy m 06pobku otpu-
MaHUX B EKCNEepUMEHTI AaHUX, BUABJIEHHSA
3aKOHOMIpHOCTEN (OPMYBAHHA MPOMIXKHUX
i OCTATOYHMX pe3ynbTaTiB, @ TaKOX BWU3Ha-
YeHHS OOCTOBIPHOCTI BUABNEHUX NMPUYUHHO-
HaCNiAKOBUX 3B'A3KiB, WO OTPUMaHI Nig yac
€KCrNepuMeHTY.

AHani3 i OUiHIOBAHHSA OTPUMAHUX pe3y/ib-
TaTiB [03BONSAKTb 3pO6UTU BUCHOBKM MpO
Te, UM [OCATrHyTa MeTa [AOC/IAXKEHHS, uu
nigTeepannaca ekcnepTtHa rinortesa. LUe
OAMH 3 HaWBaXNuBiWKUX | HaWcknagHi-
WKNX eTaniB €eKCrNnepTHOro eKCrnepuMeHTy,
OCKi/IbKM 3@ [0MNOMOrol OUiHIOBaHHA Ta
3iCTaB/IeHHA OTpPMMaHuX pe3ynbTaTiB eKc-
nepuMEeHTY 3 BUCYHYTOK HWUM BepcCieto (Bep-
CiIMW) eKCnepT BUSB/SIE MOX/INBI NMOMUIKK
M yXBanE pilleHHS Npo iX YCyHeHHs, abo
npo npoBeAeHHSA A0AATKOBUX eKCrnepuMeH-
TiB. Ha Haw nornsa, 3araibHUM anropuTtMm
NPOBEAEHHS EeKCMEepPTHOro EeKCnepuMeHTy
Ma€ CKMaAaTUCs i3 3a3HavyeHux eTanis.

HaykoBUi 3a3Ha4yalTb, WO MOCTiNHO
30iACHIOITBCSA AOCNIAXEHHS LWOoAO0 niaBuU-

WeHHS HaAIMHOCTI pe3ynbTaTiB iaeHTudi-
Kauii 30BHIWHOCTI oci6 [8-10]. MowmnpeHHs
OCT@HHIMM pOKaMuU CUCTEM aBTOMATUYHOIO
po3nizHaBaHHA 06AKny noaen cnpuse nNigsu-
LWEeHHIO HAAINHOCTI pe3ynbTaTiB NOPTPETHUX
ekcnepTtus [5].

HaykoBa HOBM3Ha Ui€l cTaTTi nonsarae
B aHanisi TeOpeTUUYHUX i NMpakTUUYHUX MpOo-
6nem, nos’aA3aHux i3 oOpMyBaHHAM anro-
pUTMYy TMpPOBEAEHHA eKCrNepTHOro ekcne-

PUMEHTY nig 4ac iaeHTudikauii ocobu,
30KpeMa 3a Bifeo3anmcom.
byno BMOKpeMneHO OCHOBHI 3aBAaHHSA

eTany eKCnepTHOro ekcnepuMeHTy nig 4ac
npuBeAeHHA MOPTPETHOro  AOCHIAXEHHS.
OkpecneHo eTanu nMpoBeAeHHSA eKcrnepT-
HOro eKCnepuMeHTYy, BW3HA4YeHi 3aBAaHHS
KOXHOro eTany. Y3aranbHeHo 3apybix-
HUA OO0CBi4 WOAO NiABULEHHS pe3ynbTaTiB
HaAIMHOCTI NOPTPEeTHUX ekcnepTtns. HagaHo
npono3uuii WoAo asiroputMy MNpOBEeAEHHS
EeKCrNepTHOro eKCrepuMeHTy nig 4ac rnop-

TPeTHMX  eKCnepTu3M 3a MaTepianammu
Bigeosanucy.
Po3rngHyTO TeopeTu4Hi i NpaKTUYHI

npobnemMHi NuTaHHSA, NOB'A3aHi 3 igeHTU-
dikauiero ocobn 3a MaTepianamum Bigeo-
3anucy, 30KpeMa BUKOPUCTAHHS MeToay
eKcrnepTHOro ekcrnepumeHTy. OkpecneHo
NONOXEHHS, BiAMNOBIAHO A0 SKMX HEobXxigHO
3aCTOCOBYBaTW METO[ EKCMEepPTHOro ekcne-
PUMEHTY Mi4 4Yac MOPTPETHOI eKcrnepTusun
306paxxeHHs ocobun, 3adikcoBaHoi B MaTepi-
anax Bifeosanucy, Wo noe’a3aHo 3 dopmy-
BAaHHAM HOBOIMO iHCTpyMeHTapito y npoTtuaii
3N104YNHHOCTI.

BuvokpeMsieHO OCHOBHI 3aBAaHHA KOX-
HOro eTtany eKCrnepTHOro eKCnepuMeHTy nig
yac npoOBeAEeHHS MOPTPETHOI EeKCNepTusu.
3Baxawun Ha noTpebwu npakTuKn, HagaHo
npono3nuii Wwoao po3pobneHHs anroputMmy
A Ha CTajii eKcnepTHOro eKCnepuMeHTy
nig Yac BUKOHAHHA NOPTPETHOI eKcnepTusn.
3acToCcyBaHHA BUKIAAEHUX TOJIOXEHb niA
4yac MOPTPETHOro eKCNepTHOro A0C/iAXKEHHS
Ma€E CMNpUSATU HaNEeXHOMY PpiBHIO CyAOBO-
ekcnepTtHoro 3abe3neyeHHs KpUMiHANbHUX
NnpoBaAXeHb.
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UMBINbHO-NPABOBUW CTATYC CMOXUBAYA LMOGPOBUX NOCNYT

Banbko Jlecsa AHApiiBHa,
orcid.org/0009-0002-0027-2869

acnipaHTKa Kadeapu UMBINbLHOro NpaBa Ta npouecy
J1bBiBCbKOro HauUioOHaNbHOroO YHiBepcuTeTyY iMeHi IBaHa dpaHka

Crpimka umepoBizauiss CycriibHUX BiAHOCMH 3YMOBUJIA M0SIBY HOBUX MOAENIEN €KOHOMIYHOI
B3a€EMOoAii, y MexXax SKux yce biblia 4acTuHa LMBIZIbHOro 060poTy € NMoOB’93aHO0 3 MOCTa4YaHHIM
LM@dPOBOro KOHTEHTY Ta UnMdpoBux rnocayr.

Y HauioHanbHiVi NpaBoBiki AJOKTPUHI MUTaHHS BU3HAYEHHS LIMBIIbHO-IPaBOBOro CTatycy Crio-
XuBada UnppoBux nocayr AocCi He 6y10 AOCTiAKEHNM. Lle 3yMOBIOE HEOOXIAHICTE CUCTEMHOIO
BWBYEHHS KateropiabHOro anaparty, CTPYKTYpu i €/IEMEHTIB TaKoro CTaTtycy, a TaKkoX BU3HaY€eH-
HS1 Oro Micusi B CUCTEMI UMBIZIbHOro rpaBa YKpaiHu 3 ypaxyBaHHSIM €BPONeENCbKUX CTaHAapTIB.
Lle [403B0O/ISIE 3ar0OBHNTN HasIBHY HayKOBY MporajavHy ¥ agantyBaTv Migxo4u UMBIIbHOro rnpasa
40 peanivt UngdpoBoOi EKOHOMIKH.

lpoaHanizoBaHoO AOKTPUHAIbHI NiAXoAn A0 MOHSTTS <UNBI/IbHO-MPaBoOBUIA CTATyC CIIOXUBaYa».
3anponoHoBaHO po3risg NPaBoBoOro CTaTyCy CroXuBayda Un@dpoBux nocayr K crneliaabHoro Kom-
JIEKCHOIO UMBI/IbHO-MPaBoBOro CTaTycy, Lo OPMy€ETbCS Ha OCHOBI 3arasibHoi npaBocy6 ’eKTHOCTI
Gi3nyHOI 0CO6U Ta KOHKPETUIYETLCS CreLialbHUMN HOpMamMu 3aKkoHoaaBcTBa. ObrpyHTOBaHo, Lo
yXBaJieHHsI crieyiajibHOro 3aKOHOA4aBCTBa y chepi UunppoBOro KOHTEHTY 3abe3rneynsio CUCTEMHY
JeTanizauiro npas i 060B’3KiB CrioxxuBayda Ta 3arnpoBaansio HOBIi MEXaHI3MU 3axUCTy HOro rnpas
Y UngpoBoOMy cepenoBuLLi.

3a3HayeHo yxBasieHHsI OHOBJIEHOIr0 3aKoHy YKkpaiHu «[1po 3axuct ripas crioxunsayie» N® 3153-1X
Big 10 yepBHS 2023 poky, siKui po3LMproe AE@iHIiLit0 crioxuBayda (30KpeMa, 0Cib, YME Crioxm-
BaHHS HE MOB’S3aHE TaKOX 3 HE3AIEXHOK MPOGECIVIHOK AiSIbHICTIO YN BUKOHAHHSIM CITYXXO60BUX
060B’g3KiB), akTyasi3y€e npaBa crioxxuBaydiB. OKPEMO aKLIEHTOBAHO yBary Ha yXBaJIeEHHI crieyiasib-
HOro 3akoHy YkpaiHn «[1po ungpoBuit KOHTEHT Ta ungpoBsi nocayru» N° 3321-IX Big 10 cepriHs
2023 poky (HabpaB 4nHHOCTI B 6epe3Hi 2024 poky), WO iMI/IEMEHTYE MOIOXEHHS [ANPEKTUBY
(EC) 2019/770. ¥ ctaTTi NpuAineHO yBary ¥ BigrnoBigHOCTi HaliOHaIbHMX MigxoaiB A0 BU3HAYEHHS
MOHSITTS «CMOXWBaY» €BPONENCbKNM CTaHAapTaM.

KnroyoBi cnoBa: UnBisIbHO-NPaBoBMi CTaTyC, NpaBoBuii CTaTyC CrioXxusayda, croxmBad Lng-
POBUX MOCNYr, UNGPOBUI KOHTEHT, LMGPPOBI MOCAYrn, 3axucT rpasB CrioXuBadi, rapMoHi3allis
3aKkoHogaBcTBa Ykpainm 1a €C, Anpektua (€EC) 2019/770, npaktuka Cyay €C.

Valko Lesia. The civil-law status of the consumer of digital services

The rapid digitalization of social relations has led to the emergence of new models of economic
interaction, within which an increasingly significant share of private-law transactions is associated
with the supply of digital content and digital services.

In national legal doctrine, the issue of defining the civil-law status of the consumer of digital
services has not yet been the subject of comprehensive scholarly analysis. This gives rise to
the need for a systematic examination of the conceptual framework, structure, and elements
of such status, as well as for determining its place within the system of civil law of Ukraine,
considering European standards. This approach makes it possible to fill the existing scholarly gap
and to adapt civil-law approaches to the realities of the digital economy.
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The article analyses doctrinal approaches to the concept of the “civil-law status of the consumer”.
It proposes to regard the legal status of the consumer of digital services as a special comprehensive
civil-law status formed on the basis of the general legal capacity of a natural person and specified
by special legislative provisions. It is substantiated that the adoption of specialised legislation in
the field of digital content has ensured a systematic detailing of consumers’ rights and obligations
and has introduced new mechanisms for the protection of consumer rights in the digital
environment.

Attention is drawn to the adoption of the updated Law of Ukraine "On Consumer Protection”
N? 3153-IX of 10 June 2023, which expands the definition of a consumer (including persons
whose consumption is not related to independent professional activity or the performance
of official duties) and updates the catalogue of consumer rights. Particular emphasis is placed
on the adoption of the special Law of Ukraine “"On Digital Content and Digital Services” N° 3321-
IX of 10 August 2023 (entering into force in March 2024), which implements the provisions
of Directive (EU) 2019/770. The article also addresses the conformity of national approaches to
defining the concept of “consumer” with European standards.

Key words: civil-law status, legal status of consumer, consumer of digital services, digital
content, digital services, consumer protection, harmonisation of Ukrainian and EU legislation,

Directive (EU) 2019/770, case law of Court of Justice of European Union.

CraH onpauloBaHHA npo6bneMaTukm.

Y  KOHTEeKCTi  KOMIMJIEKCHOrO HayKoBOro
onpautoBaHHsa npobneMaTuku NpaBoOBOro
CcTaTycy CnoXuBadiB BapTO BMOKPEMUTU

npaui Taknmx yKpaiHCbkuX y4deHux: I. BaHa-

cesny, 0. binoycoea, O. CrapuubKoi,
O. YepHsk, I'. AHOBULbKOI.
OKkpeMi nuTaHHA WOAO0 LOCAIAXKEHHS

npas CNoXxuBayis y uMdpoBOMYy cepeaoBMULLi
M iMnnemeHTauii 3akoHoaaBCcTBa Y cdepi
umMdpoBnX NOCNYr BUCBITAEHO Yy npa-
uax O. lonosko-laspuwesoi, M. yaumu-

Nigsepbeubkoi, . KanniHoi, O. Me3seps,
P. Moxoaxyka, I'. AHOBULLKOI.

Buknap OCHOBHOIO martepiany.
ICHYOTb Ppi3Hi AOKTpUHaNbHI niaxoan Ao
BM3HAYEHHS 3MIiCTY MOHATTS <«UWUBINIbHO-

npaBoBWUI CTaTyc». 3rigHO 3 OAHWUM i3 nNia-
XoA4iB Ue MOHATTA (aKTUYHO OTOTOXHIO-
€TbCA i3 UMBINBbHOK MNPaBOCY6’eKTHICTIO
disnyHoi ocobu - i 3paTHicTiIO  6yTK
Ccy6’eKTOM UMBINBbHMX NPaBOBIAHOCUH. Tak,
Y UMBINICTUYHIA Hayui 3a3HA4YaeTbCs, WO
LUMBINbHO-NPaBOBMNA cTaTyc (umBinbHa
nNpaBoCy6’eKTHICTb) @i3nYHOi ocobu BM3Ha-
YaETbCA i 34aTHICTIO MaTW UMBINBHI npasa
N o060B'A3kM (NpaBo34aTHICTIO) | CBOIMM
dismun HabyeaTu Ta 34incHoBaTM iX (Ai€3-
AaTtHicTio) [1, cT. 54].

LlMBiNbHO-NPaBOBUIN CTaTyC € ranay3eBoto
KaTeropielo Ta BKa3y€e MOMIOXEHHA Cy6’ekTiB
uMBinbHoro obopoty, TO6TO MaMHOBUX
i NOB’A3aHMX 3 HUMW HEMAMHOBUX BiLHOCUH.
BiH xapakTepusye cyb’ekta 3aranom i Bka-
3y€ Ha Moro Micue B UMBINbHOMY 060pOTi
[2, c. 281].

Y Teopii npaBa TepMiH «nNpaBOBMWA CTa-
TYC» € LUMPOKUM, OXOMNJIKOE KOMMEKC npas,
obos’a3kiB i cBoboag ocobu, ycraHoBne-
HUX 3aKOHOAABCTBOM. Ha piBHIi X ranyasi
LUMBIIBHOrO npasa BiH 3aCTOCOBYETbCA A4
BM3HAYeHHS cneuianbHoro Habopy npaso-
MOYHOCTEN | HOPUANYHUX XaPaKTEPUCTUK,
npuTamMmaHHux came cy6’ekTy npuBaTHO-
npaBoBuMX BiAHOCWMH. Hacamnepesn noTpibHO
3a3HauMTK, WO TEepMiH NpaBOBOro craTycy
3aCTOCOBYETbCSA [OCUTb LIMPOKO, HE Mae€
OAHO3HAYHOro 3acToCyBaHHA B OPUANY-
HiW niTepaTypi, 3aKOHOTBOpYiM | npaso-
3aCTOCOBYIM NpakTuui, TOMY TpPaKTYETbCH
no-pisHomy [3, c. 20].

B «AHIrno-yKpaiHCbKOMY CIOBHUKY HOpU-
OVYHUX TepMiHiB» paaHe nOoHATTS  Thay-
MaunTbCs TakK: aHrn. ‘“status” cTaTyc,
LUMBINbHWI cTaH [4, c. 209].

3rigHo i3 TNyMadeHHsaM y «Benukin ykpa-
THCbKIN OpUAMYHIN eHuMKNoneaii», niga npa-
BOBWM CTaTycoM Tpeba po3yMiTU CYKYMHICTb
cyb6’ekTMBHMX npas, topmanvyHux ob6oB’a3KiB
i 3aKOHHUX iHTepeciB cyb’ekTiB npasa
[5, c. 535].

MMonoxeHHs crnoxuBaya $K OCHOBHOMO
yyacHMKa MpaBoOBIAHOCUH, WO cKnaja-
IOTbCS Ha PUHKY TOBapiB i NOCAYr, 3a3BM4yan
Y HAyKOBMX [OCNIOKEHHAX XapaKTepusy-
ETbCA Yepe3 MOHATTS <«MpaBOBUA CTaTyC»,
L0 BKa3ye Ha Micue, 3HayeHHs cyb’ekTa
B CYyCninbCTBi, NOro MOXMBOCTI, MPUH-
UMNM B3AEMMH 3 iHWKMMK cyb'ekTamm Ta
AepxaBolo. [lyXe 4acTo MOHATTA «MpaBo-
BU CTaTyc» po3rnagarnTb 4vepes3 3araib-
HWM NpaBOBMM CTaTyC, CheuianbHUM npa-
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BOBWIM CTaTyC Ta iHAMBIAYaSbHMA NpaBOBUN
CTaTyC, @ TaKOX KOHCTUTYLIMHWI | ranysesi
cratycm [6, cT. 135].

Ha aymky . AHOBMUBLKOI, Nig NpaBoBUM
CTaTycoM crnoxwusada Tpeba po3yMiTm cuc-
TeMy MNpaBOMOYHOCTEN, WO HagaHa cno-
XuBayesi npasoM. [lpaBoBWMK cTaTyC Cno-
XMBaya € KOMMJIEKCHUM iHCTUTYTOM, SKWUMN
OXOMJIDE HOPMU, WO BperyaboBYKOTb Big-
HOCUHW y cdepi 34IMCHEHHS | 3aXMCTy npas
cnoxwusadis [6, cT. 3].

3aranbHUii nNpaBoOBMWA CTaTyC 3anuwa-
€TbCA OCHOBOW, HeobXigHOKW nepeayMo-
BOK cCneuianbHOro NpaBoOBOro CraTycy, WO
KOHKPETU3YE TMOJIOXKEHHSA OKPEeMOi rpynu
Cy6’eKTiB, TUM CaMMM KOPEKTYE 3arajbHui
npaBoBui ctatyc. Lo 6inbwa Mipa KOHKpe-
Tu3auii, To Buwa edeKTMBHICTb NPaBOBOro
peryntoBaHHa [7, c. 459-460].

CyTHiCTb cneuianbHOro npasoBOro Ccra-
TyCy CroXxwusaya Nongra€e came B AOMNOBHe-
HHI 4M KOHKpeTu3auii npaB i 060B’A3KiIB,
O 3YMOBSEHO HasiBHICTIO B 0cobu cne-
UM@IYHUX puUC il CTaHOBMLLA B CYCMiNbCTBI
[8, c. 44].

0. binoycoB i O. YepHaK npuxoasTb
00 BW3HAYEHHSA TMOHATTA  CreuiasbHOro
LUMBI/IbHO-NPAaBOBOro CTaTycy CrnoXxuBaya,
Ae TaKui po3rnafacTbCsl K BCTaHOB-
leHa HOpMaMu UMBINIbHOrO npasBa cucTema
BU3HaHWUX | rapaHTOBaHWX AEpXaBol MNpas
i oboB’a3kiB BigocobneHoi 3a O3HaKamwu
MeTn npuabaHHa npoAaykuii  couianbHoi
rpynu, Wo xapakTepusye ocobnmeumin crtaTyc
ocobu-cnoxmeaua [9, c. 25].

M. T'yauma-Nigsepbeubka CAyWHO Haro-
NOWYE, WO 3axucT npas CNoXuBadiB yce
X 6inbwot Mipo nepebysae came y nno-
LWWMHI UMBISIBHOrO rMpasa, OCHOBHMM 3aKOHO-
AaBYMM aKTOM §KOro € LMBinbHMM Koaekc
YKpaiHM, OCKiNbKW B MOro MexaHi3Mmi HasiBHi
Taki 3acobu Ta npunoMu BNIMBY Ha CycC-
NinbHi  BiAHOCWMHK, $Ki, 3 ogHoro 60Ky,
[03BONSAIOTb 3abe3neunTu B3AaEMHUN
iHTepeC CTOpiH, WO BCTYyNawTb Y Ui BigHO-
CUHM, @ 3 iHWOro - edeKTUBHO 3aXUCTUTKU
iXHi NnpaBa 3aBASIKM KOMMEHCALiNHO-BiAHOB-
NtOBaNbHOMY XapaKTepy Mip UMBINbHO-Npa-
BOBOI BiANOBiAaNbHOCTI. 30KpeMa, Ha OYMKY
BYEHOI, HWHIi HOpMaTuBHO-nNpasoBa 6a3a
KOHCIOMepu3My B YKpaiHi Haniyye noHag
100 3akoHiB i MiA3aKOHHUX HOPMAaTUBHUX
aKTiB, 04HaK OCHOBHMM cepej HWUX 3anuiia-
€TbCA 3akoH «[1p0o 3axuCT npaB CroXwuBa-

yie» N2 1023-XII, yxBaneHun BepxoBHOW
Papoto YkpaiHcbkoi PCP 12 TpasHsa 1991 p.
[10, c. 89].

Y €C O0CHOBOMONOXHOK AUPEKTUBOKD
B CUCTEMi 3aXWUCTy NpaB Cnoxueadis uud-
poBux nocnyr € [Aupektusa 2019/770/€C
«[1p0 NeBHi acnekTW KOHTpaKTiB Ha NocCTa-
YaHHS UW@POBOro KOHTEHTY Ta UMdpoBUX
nocnyr» (pani — Oupektnea 2019/770/€C)
[11, c. 46]. MNia yac yknageHHs 4OroBopiB
y Ui cdepi TakoX 3acTOCOBYHOTbCS MOM0-
xeHHs Oupektuem 2011/83/€C «lMpo npasa
cnoxusadie» (Consumer Rights Directive,
CRD) Ta Oupektusm 2019/2161/€C «llono
Kpaworo BWKOHAHHA Ta  MOAEpHi3auii
3aXUCTYy npaB CnoXxueadiB y €EC».

3 MeTOow rapMoHisauii HauioHanbHOro
3aKoHOAaBCTBa Yy cdepi 3axMCTy npas Cno-
XuBadiB i3 3akoHogaB4oto 6asot €spo-
nencokoro Coto3y, Y3rogXeHHs CUCTeMu
3axXUCTy NpaB CroXueBadiB B YKpaiHi i3 npo-
BiAHUMN MiDXHAPOOHMMW NpUHUMNAMKU, Nig-
xo4amMun Ta TnpakTukamu BepxoBHa Papja
YKpaiHM yXxBanuna OHOBMEHY peaakuito
3aKkoHy YkpaiHu «[Ipo 3axucT npas Cno-
xuBadie» 10 uyepBHa 2023 p. BkasaHuu
3akoH 6yB nignucaHuin MNpe3naeHToMm Ykpa-
iHM 5 nunHa 2023 p. 1 ogiuiMHO onpunoa-
HEHUW Yy BUAAHHI «'0NoC YKpaiHW» 7 NuUnHSA
2023 p. [12].

B YkpaiHi npaBoOBOK OCHOBOK 414 BiA-
HOCWH Yy cdepi HadaHHSa UMGpPOBUX NOCAYr
€ 3akoH VYkpaiHn «[lpo UMPpPOBMA KOH-
TEeHT Ta uudposi nocnyrm» N° 3321-IX
Bia 10 cepnHsa 2023 p. (HabpaB YMHHOCTI
2 6epe3Hs 2024 p.), WO BM3HAYAE MNOHATTSH
uMdpoBoi nocayrM Ta UMPPOBOro KOH-
TEHTY, BCTaHOB/IOE MpaBuia, SKUX MakTb
AOTPMMYBaTUCA CTOPOHW TaKuUX MNpaBoOBiA-
HOCMH [13]. [JaHuMm 3aKOHOM MOKJIMKAHO

iMNeMeHTyBaTM  NOMIOXEHHSA  [OupekTueu
2019/770/€C [14].
BunsHauyeHHs TepMiHa «CMOXnBay»

y 3aKkoHi YkpaiHu «lMpo undpoBuin KOHTEHT
Ta uMdpoBi NOCNYrM» He HajaHo, npoTe
Yy, 2 CT. 2 € BiACWIbHOK HOPMOI Ha n. 22
cT. 1 3akoHy YkpaiHu «[po 3axuct npas
cnoxusadis» N° 1023-XII Big 24 rpyaHs
2024 p. [13].

CnoxuBauyeM, 3rigHo i3 4. 22 cT. 1 4YuH-
HOro 3akoHy YkKpaiHnm «[1po 3axucT npas
cnoxuBadie» N° 1023-XII, BW3HAETbCSH
¢isnyHa ocoba, ska npuabaBae, 3amMoB-
ns€, BukopuctoBye abo Mae HaMmip npwu-
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Abatv umM 3aMOBMTM MPOAYKLUIIO Ans 0COo-
6mcTnx notpeb, 6e3nocepeaHbO He
NoB’sA3aHNX 3 NIAMNPUEMHULBKOK AiSNbHICTIO
abo BMKOHaHHAM 060B’A3KiB  HaWMaHOro
npauiBHuka [15].

To6to He 6yab-sika isnyHa ocoba
BU3HAETbCS CMNOXWBayeM, a TilbkKW Ta,
o, no-nepwe, Mae Hamip 3amMoBUTU abo

npuabatn ToBapu (pobotu, nocnyru);
no-gpyre, 3amoBnsi€, npuabaBae ToOBapu
(poboTn, nocnyru); NO-TpeTE, BUKOPUC-

ToBye TOBapu (pobotm, nocnyru). OTxe,
HaBiTb 3a BIACYTHOCTI daKTy YyKNageHHSs
UMBINIbHO-NPABOBOro  AOroBopy  @i3nyHa
ocoba 6byae HagineHa nNpaBoOBUM CTaTyCOM
cnoxuBaya. [lig «cnoxuBayem» po3yMi-
€TbCA He TiNbKKM Ta ocoba, sika 6e3nocepen-
HbO npuabana ToBap abo 3amoBmna poboty
(nocnyry), a n @i3nyHa ocoba, WO KOPUCTY-
€TbCS HUMU [6, €. 129].

3rigHo i3 4. 29 cT. 1 HOBOro 3aKOHY
YKpaiHu «[po rnpasa CnoXmuneadis»
Ne 3153-IX (Habepe 4MHHOCTI BiANOBIAHO
[0 4. 1 po3a. IX uepes pik Bia AHA Moro
onybnikyBaHHsA, ane He paHiwe AHSA npu-
NMUHEHHS YM CKacCyBaHHS BOEHHOMO CTaHy),
3aKoHOZaBLEM Aewo po3WwnpeHo aediHiuito
«CMoXmBay», 3rigHO 3 SKOK CrnoXumBay -
di3nyHa ocoba, sika 3amoBns€, npuabasac,
OTPMMYE, BUKOPUCTOBYE, YyXMBa€E abo Mae
HaMmip npuabaTn UM 3aMOBUTU MNPOAYKLIIO
ana  ocobuctux notpeb, 6esnocepeaHbO
He MNOoB’A3aHUX 3 MiIANPUEMHULBKOK AisNb-
HICTIO, He3anexHow npodecinHow Aisnb-
HiCTIO abo BMKOHaHHAM 060B’A3KiB HaWMa-
HOro npauisHuka [12].

BignosigHnmm NOJIOXEHHAMN ans
KOPEKTHOI iMnneMeHTauii MNoHATTA  «cno-
XMBay» Yy PpO3yMiHHI 3akoHogascTBa €C

€ 4. 1 cT. 2 AnpekTtnem 2011/83/€C, y skin
«CnoXxmBay» o03Haya€e 6yab-gKy @i3nyHy
ocoby, sKka, 3a AOroBopaMu, SIKi OXOMJIOE
us AupekTtunsa, Ai€ ANs uinen, wo BUXOASATb
3a Mexi 1l rocnogapcbkoi, MiANpPUEMHULb-
KOi, peMicH14Yoi abo npodecinHOi AiSNbHOCTI
[16, c. 36].

3rigHo 3 n. 17 [Adupektnsu 2019/770/
€C, BM3HA4YeHHA crnoxwmBaya B UMUX Mpa-
BOBIAHOCMHax Ma€ BKIOYATU  Qi3NUYHUX
ocib, aKi AitoTb 3 METO, L0 He MoB’sd3aHa
3 iXHbOW TopriBnetw, 6i3HecoM, pemec-
NOM 4u npodecinHow AianbHicTio. OaHak
y pasi [oroBopiB MNoABIMHOIO BUMKOPUC-
TaHHS, KON AOroBip YKNaAa€EeTbCs 3 METOH,
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L0 YaCTKOBO HanexwuTb A0 Toprieni ocobwu,
A 4YaCTKOBO - A0 iHWWUX uinen, i Kkonu Top-
roBesibHa MeTa HacTilbKKM obMexeHa, Wo He
nepeBa)ka€ B 3arajibHOMY KOHTEKCTi AO0ro-
BOPY, Aep>XaBU-UYNEHN TaKoX MOBUHHI MaTu
npaBo BWUPilWYBaTW, YN BapTO TakKy 0coby
TaKOoX yBaXaTW CMOXMBAYEM i 3@ AKX YMOB
[17, c. 490].

J1. 3aropyn Ta I. 3aropyun cnywHo 3ayBa-
XYHTb, WO B HOBIM pedakuii 3akoHy YKpa-
iHn Biga 10 uyepBHs 2023 p. N2 3153-IX
BU3HAUEHHS TepMiHa <«CnoXxuBay» € aeuwo
pO3LNPEHNM, 30KpeEMa CrOXWBAHHA MaeE
6yTv ans ocobuctux notped, SAKi He nuwe
6e3nocepeHbLO He NOB’A3aHi 3 NiANpPUEM-
HUUbKOK JiSNIbHICTIO, ane N 3 He3anex-
HOK MpPOMdECINHO AiANbHICTIO 4YM  BUKO-
HaHHSAM 060B’A3KiB HaMaHOro npauiBHUKA
[18, c. 101].

Y cr. 22.1 UumeinbHoro kogekcy [lonbLui
3a3HavyeHo, WO CrnoxwuBadeM € @Qi3nyHa
ocoba, sika BCTyna€ y npaBoOBi BiAHOCUHMU
3 nianpuvemMueM, Wo He nos’a3aHi 6e3noce-
peaHbo 3 ii rocnogapcbkoto abo npodecin-
HOO AisnbHICTO [6, cT. 133].

UmBinbHU kopekc HimeuyunHn (§ 13
Burgerliches Gesetzbuch (BGB)) Mictutb
Taky HOpMy: cnoxuBayeM € 6yab-gka
disnyHa ocoba, gKa yknagae npaBOYMH
3 MeTOl, WO MNepeBaXxHO He MnoB’dA3aHa Hi
3 1l KOMepLUiMHOW, Hi 3 il He3anexHow npo-
decinHoto aisnbHicTio [19].

3aKOHM Mpo 3axuUCT MpaB CMoXuBayiB
YkpaiHu, JluteBu, ECTOHii Ta MongoBu Ha
3aKOHO4aBYOMY piBHI MPAMO KOHCTaTYHTb,
Wo Ccy6’ekTM NiANPUEMHMLDBKOT AisiNIbHOCTI
(topuanyHi ocobu, iHAMBIgyanbHi nianpu-
€EMUI) He MOXYTb BMWKOPUCTOBYBaTU A4
3axXUCTy npaB [AO0AATKOBI rapaHTii, HaAaHi
cnoxusayaMm. Itaniga Ta ®paHuiga yxsanunu
CnoxXunBUYM KOAEKC, Ae TaKOoX He NniagTpumy-
I0Tb i4€l0 MOro MOLUMPEHHS Ha OPUANYHUX
ocib [6, cT. 132].

Y nNpaB03acTOCOBHIN npakTuui YKpaiHu
NUTaHHSA BM3HAYeHHs Kona ocib, Ha AKux
NMOLUMPIOETLCA 3aKOHOAABCTBO MNP0 3aXuUCT
npae CNoXwuBadiB, TpMBanuM 4yac 3anuwa-
nocss crtabinbHUM i nocnigoBHuM. Lle Ha
paHHbOMY eTani (GopMyBaHHS CyAO0BOI AOK-
TPUHM nneHyM BepxoBHoro Cyay Ykpa-
iHnW B n. 1 noctaHoBn N 5 Big 12 KBIiTHA
1996 p. «[po nNpakTuUKy po3rnsay UuMBisb-
HUX CrpasB 3a Mo30BaMu MNP0 3aXUCT MNpas
CMOXWBayiB» 4iTKO OKpec/mB, WO CroXu-
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BayeM Yy pPO3yMiHHi BiANOBIAHOMO 3aKOHO-
[ABCTBa € BUKJ/IOYHO rpoMagsiHUH (i3nyHa
ocoba), akun npuabasae, 3aMOBNSAE, BUKO-
puctoye abo Ma€e Hamip npnabaTn 4Un 3amo-
BUTU ToBapu (pobotn, nocnyrn) ana Bnac-
HMX nobyToBux noTtpeb. TlneHyMm npsamo
BUKJIIOYMB MOXJ/IMBICTb MOLUMPEHHS crewi-
aNIbHOr0 CMOXMBYOro MNpPaBOBOr0 pPeEXUMY
Ha BWUNAaAKM npuabaHHSA TOBapiB, KOPUCTY-
BaHHA MocayraMy rpoMagsaHWHOM vwe ans
NiaNpPUEMHMLbLKOI AisnbHOCTI abo nignpuem-
CTBaMu, yCTaHOBaMu, opraHizauiamu [20].

[MOpiBHAHO i3 UMHHOIO pefaKUied 3aKoHy
YKkpaiHn «[1po 3axXuCT npas CroXxuBauis»,
HOBWIM 3aKOH YKpaiHn «[lpo 3axucT npas
cnoxueadie» N2 3153-X1 Bia 10 4epsHS
2023 p. nepenbayae iCTOTHe pO3LIMPEHHS
nepeniky npas CNoXwuBadiB, WO BigNOBi-
AaloTb noTtpebaM i BUKIMKaM Cy4acHOro
couianbHO-€KOHOMIYHOro 1M UMdpPOBOro
cepegosuLla.

Tak, HOBWK 3aKOH pernaMeHTye npaso
cnoXuBaya Ha CMoXuB4Yy OCBITY Ta/abo
npoceiTy (CT. 12); 3a3Ha4ya€ npaBa CNOXwu-
Baya nig 4Yac TOProBesbHOro M iHWKMX BUAIB
obcnyrosyBaHHs (CT. 14); BM3HA4a€E npasa
cnoxuBada Ha iHdopMauilo B pasi ykna-
OAHHSA [O0roBopy Mo3a TOProBesbHUMKU 4
odicHMMK npuMiweHHaMKM abo AaucTaHuin-
Horo gorosopy (CT. 16); akueHTye npasa
cnoxueada nig 4ac npuabaHHA npoayk-
Lii WnsaxoM enekTpoHHoi Toprieni (cT. 17);
BKA3ye Ha npaBO CroXxwuBaya Ha AOCTaBKYy
ToBapy, npuabaHoro 3a [AOroBOpOM Mo3a
TOProBenbHMMM  4M  OPICHMUMKU  MPUMI-
weHHsasMn abo AMCTaHUiMHMM  4OroBOPOM
(ct. 19) [12].

HoBenow uUbOoro 3aKOHY € BW3HAYEeHHS
npasa croxusadis nposoauTn oTo- i Bige-
odikcauilo MOpPYLEHHS BU3HAYEHUX HOPM;
npaBo Ha 6e3MevHiCTb i HanexHy SKiCTb
npoAaykuii.  [etanizauis  XapaKTepUCTUK,
WO BM3HAYalTb HaNEXHYy $AKiCTb, AEAKOH
Mipoto € Cyb6'EKTMBHOLO, OCKIiNIbKM XapakTe-
pu3ylOTbCa  iHAMBIAYA/IBHUMW  OLIHOYHUMU
TBEpAXeHHsAMM [10, c. 92].

MpaBa 11 060B'A3KM cnoxuBada uundpo-
BOI NOCAYrn Habynu 4YiTKOro HOPMATUBHOIMO
OKpEeC/IeHHA 3 MOMEHTY HabpaHHA YMHHOCTI
3akoHOM YkKpaiHu «[po uMdpoBUN KOH-
TEeHT Ta umdposi nocnyrmu» Big 2 6epesHs
2024 p. 3anpoBaZXeHi HWUM MOJSIOXKEHHS
3abe3neynnum cuCTeMHy pAeTanilauito npa-
BOBOrO CTaTyCy cCrnoxuBaya y cdepi umob-

pOBMX BIAHOCWH, WO 6yno HEMOXNIMBO
AOCArTU NuLle WASXOM 3aCTOCyBaHHSA nosio-
XeHb 3aKoHYy YKpaiHu «[lpo 3axucT rnpas
cnoxwuBadie». OCTaHHI, 3 ornsiay Ha CBOKO
3aranbHy COpPSAMOBAHICTb Ta BIACYTHICTb
cneuianbHUX  MexaHi3MiB  peryntoBaHHA,
He Mir MOBHOK MipoK BpaxyBaTu 0cobnu-
BOCTi HagaHHS UMPPOBOro KOHTEHTY Ta/abo
umMbpoBuX MNOCNYr, WO 3yMOBWIO NOTpeby
B yXBaJleHHi creuianbHOro 3aKOHO4AB4Oro
aKTa.

Cepen iHWOro, HOBeNOK B 3aKOHOAAB-
CTBi YKpaiHM CTano nonoXxeHHs 4. 2. cT. 19
3ragaHoro 3aKOoHy «Mpo MpaBO CMOXWBa4a
Y 34IMCHEHHI 3aXUCTy CBOIX Npas, WO BUHU-
KalTb Y 3B'SI3KY 3 OTPMMAHHSM LMQpPOBOro
KOHTeHTy Ta/abo umdpoBux nocnyr <..>
WASAXOM MOoAAHHA CKaprm A0 BWKOHaBUS
yepe3 noptan «e-fokyneub»» [22, c. 42].

Y pasi nopyweHHd BMKOHaBLEM BUMOTr,
YCTaHOBNIEHNUX 3aKOHOM YKpaiHu  «[1po
uMbpoBUI KOHTEHT Ta uudposi nocnyrmn»
N2 3321-IX wopo BiANOBIAHOCTI uUMdpo-
BOr0 KOHTeHTYy Ta/abo umdposoi nocnyru
cyb6’eKTMBHUM i 06'€KTUBHUM KpuTepiam,
BM3HAYeHMM 3aKOHOM, CnoXusBay Haginsa-
€TbCA KOMMJIEKCOM cneuianbHux 3acobis
npaBoBOro 3axucrty. 3okpema, nepenba-
YeHO MpaBO BMMaraTW y3rogXkeHHs umndpo-
BOr0 KOHTEHTY Ta/abo umdposoi nocnyru 3i
BCTAHOB/IEHMMU BMMOramu, npasBo Ha Mpo-
nopuinHe 3MeHLWeEHHS UiHW, @ TaKoX MNpaBo
BiAMOBUTUCSA Big Aorosopy [13].

OTxe, eBoOfOUIA NpaBoOBOro perysio-
BaHHA Yy cdepi 3axucTy npasB CNOXuMBaYiB
B YKpaiHi BiabyBanacs He LWASXOM 3MiHU
Kona Ccy6’ekTiB, Ha HKUX MOWMUPIETLCA
cneuianbHUM NpaBOBMA 3axUCT, a 4epes
nornnbneHHs 3MiCTy Npas i rapaHTin @i3nu-
HOI 0CObW $K eKOHOMiIYHO cnabwoi cTo-
poOHW Yy TMpuBaTHOMPaBOBUX BiAHOCUHAX.
Takuin niaxig BianoBigae 3arasbHMM 3aca-
AaM  UMBINBbHOrO npaBa W Y3roAXYeETbCH
3 €EBPOMNENCHKOK KOHLENMUIEID CNOXWUBYOro
3axuCTy, OPIEHTOBaAHOK Ha 3abe3neyeHHs
6anaHcy iHTepeciB CTOpPiH Yy JAOroBipHUX
BiAHOCUHAX.

CrocoBHO 060B’A3KiB cnoxmsayis undpo-
BOr0 KOHTeHTy Ta/abo undpoBoi nocnyru,
3akoHOM YkpaiHu «[lpo unMdpoBUM KOH-
TEeHT Ta uudposi nocnyrm» N° 3321-IX
BCTQHOBNIEHO, 30KpeMa, 060B'A30K HaaaTu
abo 3060B'A3aHHA HagaTM CBOi  nepco-
HaNbHi AdaHi, 3@ BMHATKOM BMNaAKiB, KON
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Take HajaHHA € HeobxigHuMm cyTo Ans
ofepXaHHS UNPPOBOro KOHTEHTY Ta/abo
umMdpoBoi nocnyrm Ta He nepepbayae ix
noAanblWoOro BUKOPUCTAHHA AN [ocar-
HEHHS 6yab-aKuX iHWKUX winen. OKpiM Toro,
cnoxmBay 3060B’s3aHUIA  cniBnpauoBaTh
3 BMKOHABLEM TIi€E Mipoto, Y AKiN e € MOX-
NMBUM | HeobxigHUM Ans 3’acyBaHHA MNpu-
YWMH HeBIAMOBIAHOCTI UMGMPOBOro KOHTEHTY
Ta/abo umdpoBOi NOCAYrM Ha MOMEHT iX
HagaHHsA. Y pasi BiAMOBM Big AOroBopy Ha
cnoXxuBada nNoknagaeTbcs 060B'A30K yTpu-
MyBaTMUCH Bi4 BWKOPUCTAHHA UWPPOBOro
KOHTeHTY Ta/abo uudposoi nocnyru, Haga-
HMX BMKOHABLIEM, @ TaKOX Bif X nepefaHHs
TpeTim ocobam [13].

BucHoBku. OTxe, npaBoBM CTaTycC
cnoxmBada UM@PPOBMX MNOCAYr MOXHa Cxa-
pakTepmsyBaTM AK cCheuiasbHUMW  KOMI-
NeKcHMn cratyc @isnyHoi ocobu, wWo
BUHMKAE Yy 3B'I3KY 3 OTPUMAHHAM Helw
uMdpoBOro KOHTEHTY Ta/abo undpoBux
nocnyr Ans BnacHux nobytoBux noTpeb.
Ller crtaTyc BM3Hadae obcsAr cneuianbHOI
npaBocyb’ekTHOCTI cnoxusaya (Moro 3aaT-

HiCTb HabyBaTu UMDPOBMIN KOHTEHT Ta/
abo uundposi nocnyrm n 6yTm HOCIEM 0cCoO-
611MBMX NpaB y UMX BIAHOCMHAX) Ta BKJO-
Ya€E CUCTEMY BW3HAYEHMUX 3aKOHOM Mpas
i oboB’aA3KiB, NiAKPINAEHUX AepXXaBHUMMU
rapaHTiamu. 0OcobnmBOCTi CcTaTycy nposs-
NATLCSA B PO3WMPEHUX MpaBax Ha SAKiCTb,
iHpopmauito Ta 6e3neky uUMPpPoBOro npo-
AYKTY (UndpoBMin KOHTEHT Ta/abo uundg-
poBa nocnayra), iMnepaTMBHOMY XapakTepi
ix 3abe3neyeHHs, a TaKOX Yy HaAsABHOCTI crne-
LiaNlbHUX MeXaHi3MiB 3axucTty npas cno-
XuMBada B yMOBax UMMPOBOi EKOHOMIKMU.
3okpema, nepepbadeHo npaBo BUMaraTtu
npvBefeHHs UMbPOBOro KOHTEHTY Ta/abo
umMdpoBoi Nocnyrn y BiANOBIAHICTb, Npono-
PUIMHOro 3MeHLWEeHHS LiHM abo po3ipBaHHS
[OroBopy B pa3si HeBigMoOBIAHOCTI, a TakoxX
MOX/IMBICTb MOAATW CKapry 4epes nopTtan
«e-lMokyneub». [MpaBoBUIK CTaTyC CMOXW-
Baya UMMPOBMX NOCYr € K/IOYOBOK NpaBo-
BOK KOHCTpPYKUi€l, Wo 3abe3neuye 6anaHc
iHTepeciB y cdepi enekTpoHHOI KoMmepuii
Ta peanisauito cyyacHux npae CnNoXxueaudis
Y unMdpoBOMYy CcepeaoBuULLi.
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3ABE3MNEYEHHA HEAOTOPKAHOCTI NPABA BJIACHOCTI
nig YAC HAKNAQEHHS APELUTY HA MAAHO TA BUPILWEHHSA
NMUTAHHSA NPO AO0J1IO PEYHOBUX AOKA3IB HA CTAQII AOCYAOBOIO
PO3CNIAYBAHHA

BopoHkiH AHaTonin OnekcaHapoOBUY,
orcid.org/0000-0002-3669-3211

acnipaHT kadeapyn KpMMiHanbHOro Ta KpMMiHanbHOro npouecyanbHoro npasa
HauioHanbHoro yHisepcutety «Kneso-MornngHcbka akagemia»

Y crarTi aBTOpOM A0CAiAXEHO 0CO6/MBOCTI 3abe3rneyeHHs 3acaan HEeAOTOPKAaHHOCTI rpasa
BJIACHOCTI i 4ac 3aCTOCyBaHHS 3axo/y 3abe3redeHHs1 KpUMiHaibHOro rnpoBaf)KeHHS y BUIJisI-
Ai HaKnafeHHs apeluTy Ha MariHO Kpi3b NMpu3My akTyasbHuX nigxonis BepxosHoro Cyay. ABToO-
POM rpoaHasizoBaHO 3aCToCyBaHHs CyA0BOI NPaKkTUKU A0 HaLiOHa/lbHUX CTaHAapTiB 0OMEXEHHS
rnpasa BJIaCHOCTI Mig 4Yac Hak/aAeHHsl apeluTy Ha MakHo, Horo cKacyBaHHs, nepegadvi makHa
B yrnpasJiiHHS HauioHanbHOro areHTCTBa 3 MuTaHb BUSIBJIEHHS, PO3LYKY Ta YrpasJsliHHSA aktu-
BaMul, OAEpPXaHUMU Bif KOPYMUIMHUX Ta iHLNX 3/I04MHIB, @ TaKOX peaJidauii pe4oBux [OKa3iB
Y KPUMIiHa/1bHOMY MpPOBa/KEHHI i 4ac 4oCyA0BOro po3ciigyBaHHs B NMOPSAKY YaCcTuHu 6 CTarTi
100 KpunmiHasibHOro ripouyecyasibHoro Kogekcy Ykpainu.

lpoAeMOHCTPOBAHO HasiBHICTb HOPMaTUBHUX NMPOrasanH KpUMIiHaabHOro rnpoLuecyasabHoro 3aKko-
HOAAaBCTBa, L0 3YMOBJIHOE HEMNPOMOPUiiHE 0OMEXEHHSI HEAOTOPKAHOCTI npaBa B/1aCHOCTI 3aKOH-
HuXx cyb6’eKTiB, O MOpyLye BCTaHoBsieHy KpuMiHasIbHUM rpouecyasibHUM KOAEKCOM YKpaiHu
3acagy BepxoBeHCTBa npasa. JoC/ig)XeHO npaKTuKy EBPONENCbKOro cyay 3 npas JANHU 04O
MOX/IMBOCTI €(DEKTUBHOIO OCKaP)KEHHS 3aX04iB, SKi NepPELIKOAXatoTb 0Co0bi MMPHO BOJIOAITH CBO-
iM mariHoM, BiAnoBiAHO A0 rosoXxeHb cTatTi 1 lpoTokony 1 Ao EKII/I.

lpoaHanizoBaHO 3aKOHOAABCTBO 3apybixHux KpaiH (KpuMiHanbHWi rpouecyasibHuii KOAEKC
®paHyii, npoginbHe 3akoHoAaBcTBO Pecriybsikn Cepbii) B acrekTi MOX/NBOCTI rpoLecyasibHoro
OCKap>XeHHS Cyf0BUX PillEHb 0[O0 nepeaayi apeluToBaHoro MakHa. OKpiM Lboro, AOCIAXEHO
MOJI0XKEHHSI KPUMiHa/IbHOIro rpoLecyasabHoOro 3aKoHoAaBcTBa ol ¥ ECTOHII B acrneKkTi MOoXX/in-
BOCTI peasizayii pe4oBux [OKa3iB Ha rnigcrasi Cy40BOro pilleHHS r1ig 4ac 4ocy0oBoro po3cigy-
BaHHS.

O6rpyHTOBaHoO HEOOXiAHICTb BHECEHHSI 3MIH A0 KpuMiHabHOro npoLecyasbHOro KoAeKcy
YkpaiHn B yactuHi 3abe3snevyeHHs 40AAaTKOBUX NPOLECYasIbHUX rapaHTil BJIaCHUKIB i BO/104i/1bLIB
MariHa nifg 4ac OCKap)XeHHS HakKJ1aAE€HHS apeLuTy Ha ManHo, a TakoxX peasidalii pe4oBux [0Ka3iB
Y KpUMIiHa/lbHOMY MPOBaAXXEeHHI Mif Y4ac 4OCYyA0BOro po3c/igyBaHHS.

KnrouoBi cnoBa: apelut maviHa, pedyosi A0Ka3u, HeAOTOPKAaHICTb rpaBa BJ/IaCHOCTI, BeEpXo-
BEHCTBO rpasa, 4ocyAoBe po3cnigyBaHHs, BepxosHuii Cya, APMA, rapaHTii, 3acagu, anensuyiriHe
OCKap)KeHHS.

Voronkin Anatolii. Safeguarding the inviolability of the property right when
ordering seizure of property and determining the fate of physical evidence
at the pre-trial investigation stage

This article examines the specific features of safeguarding the principle of inviolability
of the property right when applying a criminal-proceeding securing measure in the form of seizure
(attachment) of property, through the lens of the current approaches of the Supreme Court. The
author analyses the application of case law to national standards for restricting property rights
in the context of ordering seizure of property, lifting such seizure, transferring property for
management to the National Agency of Ukraine for Finding, Tracing and Management of Assets
Derived from Corruption and Other Crimes, as well as the sale (disposal) of physical evidence
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in criminal proceedings during the pre-trial investigation pursuant to Part 6 of Article 100
of the Criminal Procedure Code of Ukraine.

The study demonstrates the existence of regulatory gaps in criminal procedural legislation,
which results in a disproportionate restriction of the inviolability of property rights of lawful
owners and possessors and undermines the principle of the rule of law enshrined in the Criminal
Procedure Code of Ukraine. The paper also considers the case law of the European Court
of Human Rights concerning the possibility of effective remedies against measures that prevent
an individual from peacefully enjoying their possessions in accordance with Article 1 of Protocol
N° 1 to the ECHR.

Furthermore, the legislation of foreign jurisdictions (the French Code of Criminal Procedure
and sector-specific legislation of the Republic of Serbia) is analyzed in terms of procedural
avenues for challenging judicial decisions on transferring seized property. The provisions of Polish
and Estonian criminal procedural law are also examined in terms of the possibility of selling
(disposing of) physical evidence on the basis of a court decision during the pre-trial investigation.

The article substantiates the need to amend the Criminal Procedure Code of Ukraine in
order to provide additional procedural safeguards for owners and possessors of property when
challenging the imposition of seizure, as well as when disposing of physical evidence in criminal
proceedings at the pre-trial investigation stage.

Key words: seizure of property, physical evidence, inviolability of property rights, rule of law,

pre-trial investigation, Supreme Court, ARMA, safeguards, principles, appellate review.

MocraHoBka npobnemun. O6MexeHHs
npaea BJIACHOCTI Nig 4Yac AOCYAOBOro pos-
CNiAyBaHHA y KPUMiHaNbHOMY MpOBagXeHHi
3a/IMWAETBCS  OAHUM i3 HaMbiNbWw aKTy-
aNlbHUX  BUKJWKIB  MNpaB03aCTOCyBaHHS,
0cobnMBO B acneKkTi HakIageHHa ape-
WTY Ha ManHoO, BNacHuWkoM abo BONOAINb-
uemM sgkoro € ocoba, fka He Ma€ CTaTyTy
nigo3poBaHoOro.

AKTyanbHOCTI 06paHOi TeMn AOAA€E HasAB-
HiCTb HellOoAaBHiIX NpaBOBMX MNO3uUIK Bep-
xoBHOro Cyay B YacCTWUHI BUSIBNIEHHS HeBif-
NOBIAHOCTI OKPEMMX HOPM KpPWUMiHANbLHOIO
npowuecyasnbHOro 3aKOHOAABCTBA KOHCTU-
TYUiMHO-NPaBOBUM HOpMaM, $Ki CnpsiMo-
BaHi Ha 3abe3neyeHHs HeOAOTOPKAHHOCTI
npaBa MpWBATHOI BNACHOCTI, K OAHOro i3
LeHTpasibHUX efleMeHTiB npaBoOBOi Aep-
)KaBW, B OCHOBI SIKOi 1eXUTb 3abe3neyeHHs
HaNexHoi npoueaypu obMexeHHS ManHOBUX
ocobu.

Y UbOMYy KOHTEKCTi ocobnumBoi Barn Haby-
Ba€ npobnema 3axucty npas A406POCOBICHMX
BNaCHWKIB i BOMOAINbLIB MaHa, BNACHICTb
AKX MOXe 6yTn 06°eKTOM KpUMiHaNbHOro
npowuecyanbHOro npuMycy u4epe3 obcra-
BMHW, LLO He 3anexaTb Bif IXHbOI NMoBeAiHKK
ym Boni. Taka cuTyauis notpebye BAOCKO-
Ha/leHHS NpaBOBOrO perynBaHHA, Crps-
MOBAHOro Ha (OpMyBaHHSA [0AATKOBUX
npouecyanbHUX rapaHTin, aki 6 3anobiranu
(PaKTUYHOMY HIBENOBAHHIO  KOHCTUTYLiN-
HOro rnpasa BMACHOCTI Nig MPUKPUTTAM Mpo-
LecyanbHoi HeobXxiaHOCTI.

OTXe, Cy4yaCHM CTaH CyAoBOI NMPaKTUKMK
Ta HOPMaTMBHOrO peryniBaHHa noTpebye
KOMMMEKCHOr0  nepeocMucrieHHs. Heob-
XiAHO BAOCKOHANNTM MexaHi3Mu 0bMeXeHHS
npaBa BJACHOCTI Y KpPUMiHanbHOMY nMpo-
BaZ)KEHHI o040 OKpeMux KaTteropin ocib.
MeTa - cTBOpUTU edekTuBHY Ta 36anaH-
coBaHy Mogenb. Lia mMopgenb Mae MNOEAHY-
BaTW iHTEepecu KpWMiHaNbHOrO npaBoCcyans
3 060B’A3KOM [epXXaBu 3axXuLiaTh NpuBaTHY
BIACHICTb. 3axMCT npaBa BNACHOCTI € (yH-
AAMeHTaslbHUM eNeMEHTOM KOHCTUTYLIMHOIO
nagy npasoBOi AepXaB

MeToro pocnipxeHHs € (OpMyBaHHS
36anaHcoBaHoro nigxoay JAo0 o0O6MeXeHHS
npaBa BIACHOCTI 0OCi6, SKi He MawTb CTa-
TyCy nMif03prOBaHOro, nig 4yac HaknageHHsS
apewTy Ha ManHO, OCKapXeHHS TaKoro
pilleHHS, a TaKoX peani3auii pe4oBMx AoKa-
3iB Yy KpUMiHa/IbHOMY MpPOBaAXeHHi nig yac
AOCYZ0BOr0 po3CnigyBaHHS.

CraH po3pobneHHa npo6bnemMn Ta
MeToAM AOoCNiIAXeHHS. 3 aHanisy ykpa-
THCbKOI KpUMiHanbHOI npouecyanbHOl [OK-
TpuHn BbayvaeTbca, WO npobnemMatunka
obMexeHHAa npaBa BACHOCTI, 30KpeMa
WASXOM HAKNAAeHHS apewTy Ha MawnHo
nig 4ac AoCyaoBOro po3cnigyBaHHsA, byna
npeaMeToM HayKoBOro AOCAIAKEHHS HU3KU
BUAATHUX YKPAIHCbKMX HayKOBLIB Yy cdepi
KPUMiHanbHOro npouecyanbHOro npasa.

KomnnekcHo aocnignnu npobnema-
TUKY HEeAOTOPKaHHOCTI MpaBa BJIACHOCTI 9K
3acagy KpWMIiHaNbLHOro npoBaAXXeHHA nia
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yac gocynosoro poscnigysaHHa B.I. lana-
raH i H.C. MopryH, npoaHanizyBanu reHesy
Ta 3MICT HefO0TOPKAHHOCTI npaBa BIACHOCTI
nia Yyac AocyaoBoro poscniayBaHHs [1].

Y CBOEMY AucepTauiiHOMY A[OCHIAXKEHHI
«ObMexeHHs MavHOBMX MnpaB ocCib y Kpu-
MiHaNbHOMY MpOBaXeHHi Ha cTaaii pocy-
A0BOro poscnigyBaHHa» T.€. 3enbKiHa po3-
rNsiHYNa akTyadbHi nigxoanm 06MeXeHHs
MaNHOBUX MpaB nig 4ac AoCyaoBOro pos-
CNiAyBaHHSA KPUMiHANbHOro MpoBagXXeHHS,
BM3HaAuYMNa apewT MamHa SK OAWH i3 HaW-
6inblw nNowunpeHnx 3axodiB 3abesneyeHHs
KPUMIHANbHOrO  MpoOBafXeHHS,  CnpsMO-
BaHWM Ha oOb6MexXeHHa npaBa BAACHOCTI
YYaCHUKIB  KPWUMIHA/IbHOrO MpPOBaAXeHHS
[2, c. 6].

Po3rnsHyna aktyanbHi npobnemn npa-
BO3aCTOCYBaHHA WOA0 O6MexeHHsa npasa
BNACHOCTIi Y KpWUMiHaNbHOMY NpOBaAXeHHi
B.M. MapkenoBa, akueHTyBasna yBary Ha
NpaBoBiA BM3HAYEHOCTI MpaBa BACHOCTI,
a Takox (hopMyBaHHI CyyacHuUX Migxoais A0
CTPYKTYpW npaBa BMACHOCTI, NpaB BflAaCHU-
KiB MaiHa, a TakoX BuAaiB MalHa [3].

KoMnnekcHo po3kpuaa 3MicT  «obme-
XXE€HHA rpaBa BJIACHOCTI» Kpi3b MNpuU3My
KPUMiHanbHOro npouecyasbHOro niaxony

H.B. KiueH, BM3Haumnna npaBoOBi Ta AOKTpU-
HanbHi NiacTaBn O6MeXeHHs npaBa Bfac-
HOCTI Mi4 Yac KpUMiHA/IbHOro MPOBAAXKEHHSA
[4, c. 109].

[eTanbHO NpoaHanizyBaB MOHATTS obme-
XXE€HHSA npaBa BNACHOCTI Y KpUMiHaNbHOMY
npoueci C.B. CniHbko, 3anpornoHyBaB Tpu-
CKMafoBMA Migxia A0 BU3HAYEHHS Kpu-
MiHanbHO-NpouecyanbHnx obMexeHb Ta
3abopoH, ki 6e3nocepegHbO CTOCYHOTbCS
npouenypu 3BYXeHHs 06cary npuBaTHOI
BJIACHOCTI NiA 4Yac KpWMiHaNbHOro rposa-
DXeHHs [5, c. 106].

BapTto BigMiTUTM dyHAaMeHTanbHe pam-
KoBe pgocnigkeHHa A.P. TyMmaHaHU Ta
I1.O. Kpuubkoi WoAO0 BU3HA4YeHHa Aoni
peyoBMX [OKasiB Yy KpUMiHaNbHOMY Tpo-
Ba[XXEHHi Yy B3aEMO3B'A3KY 3 OOMEXeHHAM
npaBa BJACHOCTI, Ae aBTOpaMu OKpecseHOo
aKTyanbHy npobneMaTuky  npakTUYHOro
3actocyBaHH4 4. 6 cT. 100 KpuMiHanbHOro
npouecyanbHoro kogekcy (aani - KIIK)
YKpaiHK, a TakoxX 3anponoHOBaHO BHECEHHS
3MiH 40 MONIOXEHb KPUMiHaNbLHOro npoue-
CyanbHOro 3aKOHOAaBCTBa B YacCTuHi 3abe3-
neyeHHa MNpUHUMNY NPaBOBOI BU3HAYEHOCTI

NpaBOBMX HOPM, AKi perynwlTb AOCHIAXY-
BaHe nNuTaHHS [6].

lNpoTe cucTeMaTUyHE BUHUKHEHHSA TMpo-
6nemM y npaB0O3aCTOCOBHIN MpakTuui noTpe-
6ye HeramHoi yBaru. 30Kpema ue CToCy-
ETbCA 3aCTOCYBaHHS 3axoaiB 3abe3aneyeHHs
KPUMiHanbHOro npoBagXeHHsa. IaeTtbca npo
obMexeHHa npaBa BACHOCTI ocib, sKi He
MalTb CTaTycy nigo3ptoBaHoro. Ll cutya-
uis notpebye ¢dopMyBaHHS Cy4acHMX nia-
X0AiB i YCYHEHHS HEeOAHO3HAa4YHUX TEeHAEH-
Uin. HeBuMpiWweHIiCTb UMX NUTaAHb HEraTUBHO

BM/IMBAE Ha eMEeKTUBHICTb i BUKOHAHHSA
3aBAaHb  KPUMIHANbHOMO  MPOBAAXEHHS.
OTxe, €K HauioHanbHa MpaB03aCTOCOBHA

npakTuka, Tak i noTtpebu po3BUTKY Hay-
KOBO-AOKTPUHANbHUX NigX0o4iB aKTyanisy-
I0Tb AOCNIAXEHHSA 06paHOi TEMAaTUKMW.

MeToAoMoriYHy  OCHOBY  AOCHIOXEHHS
CTaHOBUTb MOEAHAHHA 3arasibHOHAyKOBUX
i cneuianbHO-IOPUAMYHUX METOoAIB A0ChNi-
[KEHHS. [ianekTMYHuin MeToh HayKoBOro
Ni3HaHHS BWKOPUCTOBYETbCA aBTOPOM A/
PO3KPUTTA HASABHMX CYyMepeyHOCTeNn Mix
rapaHTiaMM HeLOTOPKAHHOCTI MpasBa Brac-
HOCTi Ta noTpebaMn KpUMiHANbLHOro Mpo-
Ba[XXEHHS, CUCTEMHO-CTPYKTYPHUA MeToA
3aCTOCOBaHO aBTOPOM A1 aHanisy CUCTeM-
HOI B3aeMoAil iHCTUTYTY BJIACHOCTI 3 ene-
MEeHTaMuU KpWUMiHaNbHOro npouecyanbHOro
MexaHi3My, BKJIIOYEHO apewT ManHa, Moro
KOHdickauito, 36epiraHHa Ta peanisauito
peyoBunx QAokasie, ¢GHopManbHO-IOPUANYHUNI
MeToA — AN aHanisy 3MiCTy KpUMiHanbHOro
npouecyanbHOro 3akOHOA4aBCTBA, 30KpeMa
Y. 6 cT. 100 KIK YKpaiHM, NONOXeHb LWoa0
apewTy ManHa.

Buxknapn OCHOBHOIO MaTtepiany.
B yKpaiHCbKiA npaBoOBi AOKTPUHI 3Ha-
YeHHS HeaOTOPKaHOCTI rnpaBa BACHOCTI,
K 3acagn KpUMiHaANbHOrO MpoOBagXXEHHS,
BM3Ha4yaeTbCa B i 34aTHOCTI BM3HadaTu
3MiCT, npouecyanbHy ¢dopMy AiSNbHOCTI
YYACHUKIB KPUMIHANIbHOrO MpPOBaAXEHHS,
a TakKoX 1 CNpPAMOBaHICTb Ha 3axuCT BiA
Heobr'pyHTOBaAHOro M He3akoHHOro nosbas-
neHHa abo obMexeHHs npaBa BACHOCTI
nig 4ac KpWUMIHaNbHOro  MNpPOBaAXEHHS
[1, c. 12].

YBaXXaeMO 3a3HayeHy nosuuito o0brpyHTo-
BAHOI, aZ)Xe 3acaja HeAOTOPKAHOCTI npasa
BNIACHOCTI Y KPWUMiHaNbHOMY MpPOBaAXEHHi
BUKOHYE He Nuwie aeknapaTuBHy, a n GyHK-
LioHanbHY poNnb, 3ajakwunM Mexi gonyc-
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TUMOrO [EepXaBHOro BTpy4YaHHA Yy cdepy
NpMBATHMX MAMHOBMX BIAHOCUMH. TakKun
dyHKUiOHaNbHUM  nigxia [0 obMeXeHHs
AepXXaBHOro BTpPyYaHHS nMig 4ac npouecy-
anbHUX Ain (3okpema, 06LWyKy) niaTpUMy-
€TbCS B HAYKOBIM AOKTpUHI [7; 8].

Noro HopmaTMBHe 3aKpinneHHs CchpsMo-
BaHe Ha Te, wWob 6yab-aki npouecyasnbHi
Ta cnigyi (po3wykosi) Aii, nos’aA3aHi 3 TUM-
4acoBUM O6MeXeHHSIM 4Ku no3baBneHHsM
npaBa BNACHOCTI, 3A4IMCHIOBANMCSA CyTO 3a
YMOB [AOTPUMAHHSA KOHCTUTYUIMHUX rapaH-
Tin, BMMOI 3aKOHHOCTi, MpPOMNOPUINHOCTI Ta
HaNEeXHOoro obrpyHTyBaHHA.

Take TBepAXEHHS TaKoX BWMNJINBAE
3 nosoXxeHb KoHCTUTyUil YKpaiHu, aki cnps-
MOBaHi Ha 3abe3neyeHHs HefOTOPKAHOCTI
npaBa BJIACHOCTI. Y KOHTEKCTI KpuUMiHanb-
HOroO MpOBaZXeHHS BMMOra AOTPUMaHHS
3acaan HeAOTOPKAHHOCTI MpaBa BAACHOCTI
Ma€ T/IYMAUYUTUCSH B HEPO3PMBHOMY 3B’S3KY
3 KOHCTUTYUIMHUMM rapaHTisaMu, 3akpinne-
HUMKU Yy CT. 41 KoHCTuUTyuii YKpaiHu, gKa
BCTAHOBJIIOE HEMNOPYLWHICTb npaBa npu-
BaTHOI BJIACHOCTI Ta BM3HA4ya€, WO NpuUMy-
coBe no3basneHHs abo ob6MexeHHs Luboro
npaea MOX/MBE BUK/KOYHO Ha nNiagcTaBi
3aKOHY Ta 3a piweHHaM cyay. Le nono-
XXE€HHSA KOpeCnoHAYE i3 3aranbHMMK 3aca-
[aMM BepXOBEHCTBa npaBa, 3aKpinneHnmu
y cT. 8 KoHcTuTyuii YKpaiHM, a Takox i3

rapaHTiaMM  CyAooBOro 3axucTty, nepea-
6aueHnmm ct. ct. 55, 129 OcHoBHOro
3aKkoHy [9].

BoaHoyac, Yy KOHTeKCTi obMexeHHs
npaBa SK Takoro, yBaXa€EMO OMNTUMasbHOK
No3uLit0 BUAATHOrO YKPaiHCbKOro HayKoBLUS
M.I. Ko3obpu wono toro, wo abcontoTHUX,
HeobMeXxyBaHMX MpaB NIOANHN B peasibHOMY
XUTTi NPaKTUYHO He iCHye. BuHATOK cTa-
HOBNATb NuWe Kinbka QyHAAMEHTaNbHUX
npas, 30KpeMa NpaBO Ha JACbKY TiAHICTb,
AKe 3aBXAW Ma€E NpiOpUTETHUN XapakTep
i He JOMyCKaE 3BYXEHHS HaBiTb 3a HaA3BU-
YanHmMx yMmoB. HaToMmicTb 6inbwicTe nNpas,
nepeayciMm rpoMagsiHCbKi Ta  MOMITUYHI,
MalTb BIAHOCHMIN XapaKTep, WO 3YMOBJIOE
MOX/NMBICTb iX MpaBOBOro ObMexeHHa 3a
HasBHOCTI neritTuMHKX niacras [10, c. 59].

Y KOHTEeKCTi npaBa BACHOCTI BMLLe3a3-
HayeHa no3uuisa nigTBepaAXyeTbca KoOH-
CTUTYUiMHMM CyaoM YKpaiHM B pilleHHi 3a
KOHCTUTYUiMHOO ckaprolo TOB <«METPO
KEW EHA KEPI YkpaiHa» wono Bigno-

BigHOCTi KOHCTUTYUiT YKpaiHM nonoXeHb
3aKkoHy YkpaiHn «[lpo BHeCeHHs 3MiH A0
MNofaTKOBOro Kogekcy YKpaiHu wWono yTou-
HEHHA [esdKUX TOJIOXKEHb Ta YCYHEHHS
CynepeyHoCTen», WO BWUHUKAW  BHACAi-
AOK yXBasieHHa 3akoHy YkpaiHu «[1po
BHeceHHs 3MiH a0 [logaTKOBOro KoOAEKCy
YKpaiHM WoA0 MOKpaLWeHHs iHBeCTUUin-
HOro KnimaTy B YKpaiHi» Big 23 6epe3Hs
2017 p. N° 1989-VIII Big 5 uepsHa 2019 p.
[le BW3HayeHO, WO npaBO BJACHOCTI He
€ abcontotHuMm, TO6TO MOXe 6yTM ob6bMe-
XXeHe, o4HaK BTpyYaHHS B Le NpaBO MOXe
34INCHIOBATMCSA NULWEe Ha niacTtaBi 3aKoHY,
3  [OTPUMAHHAM  MPUHUMNY  HOPUANYHOI
BM3HAYEHOCTI Ta NPUHLUMNY NPOMNOPUINHOCTI,
AKWUIMA BUMAra€ AOCATHEHHS PO3YMHOro Cris-
BilHOLIEHHS MiX iHTepecamn ocobu Ta
cycninbctea. [lig 4yac obmexeHHs npasa
BJIACHOCTI B iHTepecax cycnifbCTBa npono-
PUIMHUMX MOXYTb BBaXaTUCs TakKi 3axoau,
AKi € MeHW O06TSXNMBMMKU As NpaB i CBO-
604 npuBaTHMX 0CiI6 3-NMOMiIX ycix AocTyn-
HMX ANS 3aCToCcyBaHHA 3axoais [11].

OTXe, KOHCTUTYUIMHMA 3MIiCT npuHUMny
HeAOTOPKAHHOCTI nNpaBa BIACHOCTI € OCHO-
Bot0. BiH BuMarae obos’askoBoro 3abes-
neyeHHs BWM3HAYEHOCTI Ta NPOMOPLINHOCTI
6yab-akoro obmexeHHs. Lli BuMmorn, pasom
3 060B'A3kOM 3abe3nevyeHHs peanbHOro
CYL0BOro KOHTPOO, (POPMYKOTb KOMMIEK-
CHY CUCTeMy rapadTin. Taka cucrteMa BCTa-
HOBJIIOE MeXi AONYyCTUMOro BTPYYaHHSA Aep-
XaBu y cdepy npmBaTHOI BAACHOCTI Mig 4ac
KPUMiHaNbHOro NpoBagXXeHHS.

CamMe 3 ypaxyBaHHSIM UMX efleMeHTiB
Ma€ ouiHoBaTUCA 6yab-ake npouecyasbHe
obMexeHHS MarHOBMX Mpas, He3anexHo Bia
TOro, YM MaA€ BNACHMK MaWHa cTaTyc nia-
03pIOBAHOr0, YN € TPETbLOK 0Cco60t, LWOA0
MamHa SKOi BUPIWYETbCA NUTAHHSA Npo
apewT, agxe K A0CNigXKeHO — NpaBo Bac-
HOCTi He € abcontoTHMM Ta MoxXe 6yTn obme-
XXEHO 4yepe3 3acCTOCyBaHHSA KyMYNATUBHUX
KpuTepiiB, $Ki BW3HA4alTb MMPaBOMIPHICTb
Takoro obMexeHHs.

BoaHo4ac HaknageHHs apewTy Ha MaklHo
€ OAHMM i3 Hanbinblw nNOWMPEHUX 3aX0-
AiB 3abe3nevyeHHs KpuMiHanbHOro npoBsa-
[DKEHHS, SKUA CTBOPIOE NepeayMOBM AN
BiAHOBJ/IEHHS MOPYLWEHUX MaWHOBUX BiAHO-
CWH, rapaHTyE OOTPUMAHHSA 3aKOHHUX iHTep-
eciB noTepninnx, UMBINbHUX MNO3MBaYiB,
cnpuse 3abe3neyeHH BMKOHAHHA Cyao-
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BOrO pilleHHs B YaCTUHI MOX/MBOI KOHQiC-
Kauii, cneukoHdickauii ManHa, CTArHeHHS
OTPMMaHOi HenpaBOMipHOi Buroam [2, c. 6;
2, c. 195].

Y ct. 170 KMK YKpaiHn BM3HaA4YeHO rpa-
BOBi nNiacTaBM AN HaKMNaAeHHs apewTy,
cepen Skux: 1) 36epexeHHs pevyoBUX AOKa-
3iB; 2) 3acCToCyBaHHS creuianbHOI KoHic-
Kauii; 3) kKoHdickauii ManHa SK BUAy noka-
paHHs abo 3axoay KpUMiHaNbLHO-MPaBOBOrO
XapaKTepy WwoAo puanyHoi ocobu; 4) Kom-
NeHCyBaHHA LWKOAW, 3aBAaHOl BHACNifoK
KpUMiHanbHOro npasonopyweHHsa (UuBinb-
HMA MO30B), YN CTAFHEHHS 3 PUANYHOI
ocobn OTpuMaHOI HenpaBOMIpHOI BUroau
[12]. BigmitmMo, wo 3akoHoaaseub y KK
YKpaiHu nepeabaumB MOXNMBICTb Hakna-
AEeHHS apewTy Ha MaWHO TpeTboi 0cobu,
LWOA0 MaHa SKOI BUPILWYETbCS MUTAHHSA Npo
apewT, BM3HAYMBLUWN TakKy TpeTi 0coby, §K
6yab-aky @isnyHy abo topuanyHy ocoby
(cT. cT. 642 170 KIK Ykpainu). ¥ cT. 3 KINK
YKpaiHu BigHeceHo TpeTo ocoby, woao
MarHa $KOi BMPIWYETbCA MUTAHHA Mpo
apewT, A0 YYaCHWUKIB KPUMiHaNbLHOro npo-
Ba)XeHHs, a cT. 174 KIK YkpaiHn nepeg-
6ayeHo npaBo BnacHMka abo BOMOAINbLUS
MainHa, aKi He 6ynn NpucyTHI nig 4ac pos-
rnsay nNUTaHHS Npo apewT MalHa, 6yTu
Cy6’eKTOM noAaHHA KAOMOTaHHSA Mpo cKacy-
BaHHSA apewTy ManHa.

BogHo4vac n. 2 4. 6 cT. 100 KIK Ykpa-
THM BCT@QHOB/IEHO, WO pe4yoBi A0Kasu, Wo
He MICTaTb CniAiB KpUMiHaNbHOro npaso-
NOpYyLEHHS, Y BUrNA4i NpeaMeTiB, BeNUKux
napTin ToBapiB, 36epiraHHa SKuMX 4epes
rpoMi3aKkicTe abo 3 iHWKUX NPUYUH HEMOX-
nuee 6e3 3amBux TpyaHouwis abo BuTpaTn
Ansa 3abesnedyeHHs cneuianbHUX ymoB 36e-
piraHHA SKUX CMiBMipHi 3 iIXHLOK BapTICTHO,
a TAKOX peyvyoBi A0Ka3u y BUrndai ToBapis
abo npoaykuii, Wo niaaatTbCa WBUAKOMY
NCyBaHHIO, MOXYTb 6yTM nepeaaHi 3a NUCb-
MOBOIO 3rofol0 BflacHWKa, a B pasi i Big-
CYTHOCTIi - 3a pilleHHaM cnigyoro cyaai,
cyay Ang peanizaudii, AKWO Ue MOXIMBO
6e3 wkoAM ANS KPWUMiIHANBHOrO npoBa-
OXeHHA. [epenik yxBan, WO nNignNAralTb
OCKapXeHH B anensuivHoMy nopsaky,
BM3HaveHuMn cT. 309 KIK YkpaiHu, He
nepenbavae MOXIMBOCTI OKpeMOro anens-
LiIMHOrO OCKapXeHHs yxBanu, ska nocTa-
HOBJIeHa B nopsaaky n. 2 4. 6 ct. 100 KMK
YKpaiHu.

Ona  imocTtpaudii  npobnemn  3abesne-
YEeHHS MpaBa BJIACHOCTI Mig4 4Yac npouecy-
aNbHUX ObMeXeHb JAOUifIbHO npoaHanisy-
BaTK piweHHa BepxoBHoro Cyay (koneris
cynnie  TpeTtboi cygosoi nanatu  KKC)
y cnpasi N° 157/1664/22 (KpuMiHanbHe
nposagaxeHHs N° 22016030000000146)
[13]. Y uin cnpasi Cya po3rnsiHys npobne-
MaTUKy HEMOXJIMBOCTIi OKpeMoro anens-
LiNHOrO OCKapXeHHs YyXBanau, MOCTaHOB-
NeHoi Ha niactaBi n. 2 4. 6 ct. 100 KMK
YKkpaiHn (nepegada pevyoBMX [AOKasiB Ans
peanisauii).

PiwweHHs cniguoro cypapi: 29 rpyaHs
2022 p. 6yno 3a40BONEHO KJIOMOTaHHS
Cnig4oro: CKacoBaHO apewT MaklHa (pedo-
BUX [OKasiB) 3 OAHOYACHWM A03BOJIOM Ha
noro peanisadito.

MNo3uudia anensiwitHOro cyay: 7 CiyHs
2025 p. anensauinHMi cya BiAMOBWMB Yy BiA-
KPWUTTi NpOBaAXXeHHS 3a CKaprow BJlaCHUKA,
rnocunatuuncb Ha Te, wo ct. 309 KIK Ykpa-
iHNW He nepepbavae anenauinHOro ockap-
KEHHA TaKux yXxBasl Ha cTajii 40CyAOoBOro
po3cnifayBaHHS.

BepxoBHuin Cya, Ha CKaCyBaHHS yXBanu
anensauimHoro cyay, HaronoCMB Ha Hernpwu-
NYCTUMOCTI TaKOi CUTyauii, OCKi/IlbKM BOHa
CTBOPIKOE 3arpo3y KOHCTUTYUINHWM rapaH-
TiaM: «Y NUTaAHHAX TaKol Barv, AK npunu-
HEeHHSA NpaBa BMIACHOCTI Ha niacTaBi yxBanu
cnigyoro cyaai <..>, HeobxiaHMM € gopat-
KOBMW 3aBYaCHUN KOHTPOJIb, @HiXX KOHTPO/b
ex-poste”. Cya nigkpecnus, WO BiACTpouYKa
OCKap>XXeHHs A0 3aKiHYeHHS CyAOBOro pos-
rnagy cnpasu Mo CyTi Npu3BOoAUTb A0
HeBIABOPOTHMX HACMIAKIB, OCKibKKN «<...>
NOBEPHEHHS MaWHa BXe € HEMOX/MBUM,
a Noro Hacnigkom mMoxe 6yTu nuuwe BiAWKO-
AYBaHHSA». SK HacnifoK, HEMOXMBICTb arne-
NAUINHOrO OCKapXeHHs1 CTBOPKE YMOBMU, 3a
AKMX MOMWIKOBE PpilleHHs cnigyoro cyaai
MOXEe MPU3BECTN A0 TIXKKUX HEBIABOPOTHUX
Hacniakis ans ocobu y surnaai 6esniacras-
HOIO MPUMWUHEHHS i KOHCTUTYUINHOIO npaea
BnacHocTi [13].

MoroaXxyumnchb i3 nosuuiero BepxoBHOro
Cyay, BiAMITUMO, WO MOXMBICTb peani-
3auii pevyoBMX [oKasiB, gKi € BNACHICTIO
ocobu, [0 yxBaneHHs O0CTaTO4YHOro Cyao-
BOr0 pilleHHS (aKTUYHO CTBOPKE PU3BUK
OCTaTO4YHOro no3basBfeHHs BMacHWKa MarHa
Moro npaBa BfiacHOCTI (aHanor KoHdicka-
uii marHa). Ha BiaMiHYy Big apewTy, KR

159



HoBe ykpaiHcbke npaso, Bun. 6, 2025

v

X04a M 3BYXYE MOXI/MBICTb KOPUCTYBaHHSA
Ta po3nopsigxeHHsl, ane 36epirae o06’'ekT
y HaTypi, peanisauis pe4yoBoro nokasy Beje
00 HEe3BOPOTHMX MPaBOBUX HACNIAKIB, AKi
B pa3i NOMUIKOBOCTI abo HaaAMipHOCTI BTpY-
YaHHS HEMOXNMBO KOMMNeHcyBaTn 6e3 nopy-
LWEHHS CYTHOCTi KOHCTUTYUIMHMX rapaHTin
HeAOTOPKAHHOCTI NPMBATHOI B/IACHOCTI.

3BepTaeMo yBary Ha Te, WO cama coboto
KOH@icKkauia MaHa ocobu, ika He MaeE CTa-
TyCy Nig03ptOBaHOK UM 3aCyKEHOro y Kpu-
MiHanbHOMY MNpoBaaXeHHi, 6yna npeameTom
pocnigxeHHs €BpoONencbkoro cyay 3 npas
nognun (pani - €CIJ1), akun 3a yMOBM
HAsIBHOCTI O6rpyHTOBAHOro 3B'A3Ky MaWHa
i3 NpaBOMOPYLIEHHSM BU3HAE MOXJ/IUBICTb
Takoi KoHdickauii.

Y cnpasi <«Aroci npotu Crnony4eHoro
KoponiectBa» €ECIJ1 po3rnagaB 3aKOHHICTb
KOHdickauii AOpOrouiHHMX MOHET, npu-
AbaHnx HiMeubkuM AKUiIOHEpHWM ToBapu-
CTBOM «Aroci» B 0Ci6, 3acya)XeHuXx 3a Lax-
pancbkKe yXWNneHHs Big 3abopoHM Ha iMnopT
30/10TUX MOHET, NpaBoOBa BiAMNOBIAANbHICTb
3a gKke nepenbadeHa posa. 304 (b) 3akoHny
nNpo MWUTHMUIK Ta akum3m 1952 p. Akuio-
HepHe TOBapWUCTBO «Aroci» npuabano 3asHa-
YeHi MOHeTMu, npoTe He 6yno 06i3HaHO WoAo0
(akTy iXx KOHTpabaHAHOro TpaHCNOPTyBaHHS
40 HiMeuunHn 3 MeTol0 nepepadi ix y Bnac-
HICTb KOMMaHii-3ad9BHUKY. Hapani MOHeTu
6ynn KoH@ICKOBaHi KOMMNETEeHTHMM opra-
HoM Cnony4yeHoro KoponisctBa. AKUiOHepHe
TOBapuCTBO <«Aroci» ockapXyBano Taki Aii
ypaay 3 Oornsay Ha Te, WO BOHM He Manu
CTCOYHKY [0 BYMHEHHSI KpUMiHasbHOro npa-
BOMOpYLWeHHS Ta 6ynn 4o6pocoBicCHUM Haby-
BayeM KOHdickoBaHOro MarHa. MNpote €CII
BU3HaB BIACYTHICTb nopyweHHs cT. 6 EKIJI,
cT. 1 Mepuworo npotokony €KIMJT 3 ornsaay
Ha Te, WO KOH@iICcKaUis KOHTpabaHAHUX
MOHET € 3aKOHHO 3 NOornsAy HauioHanbHOro
3aKOHOAABCTBA, a AKLiOHepHe TOBapuCTBO
«Aroci» Mano npaBO Ha OCKapXeHHS Takoi
KoHdickauii [14].

Omxe, €ECIJT BM3HAE 3aKOHHICTb KOH-
(dickauii ManHa B A06pOCOBICHMX HabyBa-
4YiB 3 Orng4y Ha HasABHICTb MpaBoOBMX Nig-
CTaB TaKoi KOH(ickauii, Wo € aBTOHOMHUM
NpaBoM [AepXXaBW, a TaKOX HaAaHHSA TpeTin
0cobi epeKTUBHUX NMpouecyanbHUX rapaHTin
OCKapXXeHHS AiN AepXXaBHUX OpraHi..

OkpiM UbOro, KpuMiHanbHe npouecy-
anbHe 3aKOHOAABCTBO AepxaB EBponen-

cokoro Cot3y nepepbaya€e  MOXIUBICTb
peanizauii pe4yoBux O0KasiB 0O BUHECEHHS
BUPOKY Y KPUMiHaNIbHOMY TMPOBAAXXEHHI.
Cr. 232 KMNK Monbuwi nepeabayeHo, LWwo
mMaTepianbHi 06’'€KTM, WO WBUAKO MNCYHTbCA
abo 36epiraHHsa AKMX CNpUyYnMHKMAO 6 HeBu-
npasgaHi BUTpPaTU UYMW HAAMIpHI TpyAHOL,
abo 3Ha4yHO 3HM3MNO 6 BapTicTb 06°ekTa,
MOXYTb 6yTW peanizoBaHi 4epe3 BiANOBIA-
HUA TOProBMM MamaaHunK, a KOWTM Big
Takoro npogaxy AenoHYKTbCA Ha cneuianb-
HWUIM paxyHok cyay [15]. KMK EcToHii BCTa-
HOBJIIOE, WO PeYoBUA A0Ka3, KU He MOXe
6yTM NOBEpPHYTUMA 3aKOHHOMY BJIACHUKY Ta
BUTpaTM Ha 36epiraHHSa SKOro € iCTOTHUMMU,
3@ KJIOMOTaHHAM TMpoKypaTypu Ta Ha nig-
CTaBi yxBanu cnigyoro cyaai Moxe 6yTu
BiguyxxeHnn. Cyma, OTpuMMaHa Big Biguvy-
XeHHs, 3aapewToByeTbcs (cT. 126 KIIK
EcToHii) [16].

MUTaHHS Cy4YyaCHUX MpaBOBUX IHCTPYMEH-
TiB, WO 3aCTOCOBYIOTbCA Yy cdepi apewTy
Ta KOHdickauii akTMBIB y AepxaBax E€Bpo-
nencobkoro Coto3y, Takox 6yno npeame-
TOM HAYKOBOro AOCNIAXEHHS iTanincbKoro
HaykoBusl Nicola Selvaggi, sk po3rnsiHyBs
TpaAuuinHy, 3acHoBaHy Ha 06BMHYyBasnb-
HOMY BWPOKY, KOHdickauito (conviction-
based confiscation) Ta HoBi, 6inblWw rHYyuYKi
mMoaeni KoHdickauii, $Ki 3acToCOBYHTbCA
He3anexHo Bif HasABHOCTI BUPOKY Yy Kpu-
MiHanbHiM cnpasi (non-conviction based
confiscation (aani - NCBC)) [17].

Y pocnigxeHHi 3a3HadvyeHo, wo NCBC
€ 3Ha4YHUM BUKINKOM ANS KOHCTUTYLiN-
HWUX rapaHTih HeaOTOPKaHHOCTI MpUBATHOI
BMIACHOCTI Ta 3arasbHUX MPUHUMMIB KpuU-
MiHanbHOoro npasa. Ockinbku KoHdickauis
30INCHIOETBCA 6e3 BMPOKY, BOHA MOTEH-
LiNHO MOXe NopyLyBaTU Npe3yMnuitlo HeBu-
HYBaTOCTi Ta NpaBO Ha crnpaBeanvBUIA Cya.
Tomy, 3a TBepaxeHHaM N. Selvaggi, Taki
MexaHi3Mu notpebyoTb 0co06/IMBO BMCOKOIO
piBHA npouecyanbHUX rapaHTin: [ocTyn-
HOCTi CyAOBOr0 KOHTPOJIHO, MOXJIMBOCTI
BJlaCHMKA CNpOCTyBaTU TMPUNYLEHHS Mpo
HEe3aKOHHE NOXOAXKEHHS MalHa, YiTK1X npa-
BW/1 AO0Ka3yBaHHA Ta MpO30poi npouesypwu
nepernsay [17, c. 6].

Y HayKoBi pob0Ti TakoX aKLEHTYETbCS
yBara Ha npobnematuui 3axucty npas Tpe-
Tix oci6 (third party confiscation), saki dop-
MasibHO He MalTb MpouecyanbHOro craTycy
nigo3proBaHNX 4Ym 06BUHYBAYEHMX, ane Ha
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MaMHO SAKWX HakKNaJalTbCA npouecyasbHi
obmexeHHs. ABTOp Harosnowye, wo 6e3
HaNEeXHOoi OUuiHKKM [06pOCOBICHOCTI Takux
BNACHMKIB KOHGicKauis Moxe cTtatn dak-
TUYHMM MNOKApPaHHSAM 0cCib, fKi He BYMHMUAM
XXOAHOIr0 KpPWUMiHANbHOrO MpaBoONOpPYLUEHHS.
TOMy HasBHICTb edheKTUBHUX npouesypHUX
rapaHTii, MOXIMBICTb OCKApPXXEHHS Ta JiTKe
3aKOHO4aBYe pEeryfioBaHHA € KPUTUYHO
Baxnmeumu [17, c. 6].

JoOaTKOBOK iNOCTpaUIEld HEeHanexHoro
3abe3neyeHHss 3acagM  HeAOTOPKAHHOCTI
npaea BJACHOCTI Y KpWUMiHaNbHOMY Trpo-
BaJ)XEHHiI BBAXAa€EMO TaKOX HEMOXJIUBICTb
anensuinHOro OCKapXeHHS YyXxBanu cnig-
4yoro CyAdi Npo nepegavy peyvyoBMX AOKasiB
0o APMA ansa 34iiCHEHHSA 3axoAiB 3 ynpas-
NiHHA HUMK 3 MeTolo 3abe3nedeHHs 36epe-
XXEHHS1 iXHbOI eKOHOMiYHOi BapTocTi (abs.
7 4. 6 cT. 100 KK Ykpainu).

Mpo HasBHICTb npaBoBOi npobnemu
cBigyaTb, 30KpeMa, yxBana cyaai anens-
uinHoi nanatm BAKC Big 10 nucrtonaga
2025 p. y cnpasi N° 991/9855/25, sakotwo
BiAMOBNEHO Yy BiAKPUTTI anensauinHoro npo-
Ba[XKEHHS 3a anensuinHow CKaprow aaso-
KaTta Ha yxBany cyay npo rnepegavy pe4o-
BUX pAoKasiB B ynpasniHHa APMA [18];
yxBana cyaai KuiBcbkoro anensiuiHoro
cyay Big 30 BepecHs 2025 p. y cnpasi
Ne 757/22686/25, koo BiAMOBNEHO Yy BiA-
KpUTTI anensiuinHoro npoBagXXeHHs 3a ane-
NAUIMHMMUK CKapramu npeacTtaBHUKIB Bnac-
HMKIB MalHa Ha yxBany [ledyepcbKoro
pariOHHOro cyay npo nepeaady o06’ekTiB
HEepyxoMOro ManHa B YynpasniHHa APMA
[19]; yxsana konerii cyaaiB KuiBCcbkoro
anensiuinHoro cyay Big 15 nunHa 2025 p.
y cnpasi N2 757/21551/25, sakow BigMOB-
NeHO Yy BIAKPUTTI anensuinHoro nposa-
[XXEHHS 3a anensiuinHo CKaprow aaBokaTa
Ha yxBany cyay Npo nepepayvy KpunTtoBa-
NIOTHUX aKTMBIB B ynpasniHHa APMA [20].

AHani3oM 3a3Ha4yeHuMX CynoBUX pilleHb

BCTQHOB/IEHO, WO BOHM o06'egHaHi €ean-
HOK Jforikot, chopMOBaHOK 3 ypaxy-
BaHHSAM nocTtaHoBu O6’egHaHOl nanatu

KacauinHoro kpuMiHanbHoOro cyay Bepxo-
BHoro Cyay Big 27 ciyHa 2020 p. y cnpasi
Ne 758/16546/18. Y 3ragyBaHin nocrta-
HOBI CyZ4 KacauiMHOi iHCTaHUIT KOHCTaTyBaB
HEMOXJ/IMBICTb OCKapXeHHs YyxBanun cnig-
4yoro cyaAai npo nepefadyy MaHa B ynpas-
NiHHA APMA 3 ornaay Ha:
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- BiACYyTHicTb y cT. 309 KK YkpaiHu npa-
BOBOI MiACTaBuM Ans anensiuinHoro ockap-
XXEHHS yXBanu Npo nepegavyy pevyoBux goKa-
3iB B yrnpasniHHA APMA;

- pi3HyY npaBOBY NpupoAay yxBanu cnig-
4yoro Cyadi Npo BM3HA4YeHHs nopsaaky 36e-
piraHHA pe4dyoBMX AOKa3iB Y KpPUMiHalIbHOMY
NMPoOBaAXeHHi LWNAXoM rnepegadvi B yrnpas-
NiHHA APMA Ta yxBanu cnigyoro cyaai npo
HaKNaAeHHs apewTy Ha ManHO, MOCTaHOB-
NleHy B nopsaky cT. ct. 170-173 KIK Ykpa-
iHU;

- HasBHICTb npaBa nigo3ptoBaHoro abo
B/IACHMKa MaWHa 3BEpHYTUCS i3 KIOMoTaH-
HAM NpO CKacyBaHHSA apewTy MarHa abo npo
3MiHY nopsiaky 36epiraHHa peyoBuX AOKasiB
Yy KpUMiHanbHOMY nNpoBagXeHHi [21].

YBaxaeMo Taky no3uuito 06’egHaHoi
nanatm KacauimHOro KpuMiHanbHOro cyay
BepxoBHoro Cyay NOMWIKOBOK Ta TaKolo,
WO MOpYLWYE KOHCTUTYUINHI 3acagu Heno-
TOPKAHOCTIi MpaBa BMACHOCTI, a TaKoX
3acaan CyaouMHcTBa Yy BuUrnsaai 3abesne-
YEeHHA npaBa Ha anenauinHuin nepernsg
cnpasun. BopHo4yaCc yBaXaeMo ONTUMasib-
HOI MO3ULI0, BUCIOBNEHY B OKpeMi AyMLUi
cypni O6’egHaHoi nanatv KacauiMHoro Kpu-
MiHanbHOro cyay BepxosHoro Cyay y cripasi
N® 757/21551/25, 9Kkuin HapaB KpPUTUYHY
OUiHKY AoBoAaM, BMKIAAEHWM Y MOCTAHOBI,
3 ornsay Ha:

- 3MIiCT 4. 7 4. cT. 100 KINK Ykpaiuun, Big-
MoBiAHO A0 £KOro, cepepn iHWOro, Knono-
TaHHs cnigdoro abo npokypopa npo nepe-
[ady peyoBux AoKasiB B ynpasniHHg APMA
3AINCHIOETBCA B Nopsiaky cr. cT. 170-173
KMK Ykpaiuu (npaBose peryaioBaHHA Hakla-
AEHHS apeLwTy Ha ManHo);

- NpaBOBY NPUPOAY YXBasn CNig4voro cyani
npo nepegayy peyoBMX [OKasiB B Yyrpas-
NiHHA APMA, aKa 3AIMCHIOETbCS B NopsaakKy
CT. cT. 170-173 KIK YkpaiHn Ta de facto
nepenbayae ogHo4YacHe 0bMexeHHs npas Ha
PO3MOPSAXEHHSA Ta KOPUCTYBaHHSA MaWHOM,
Wo € Hambinbw O06TAXKNMBOK CKNAA0BOK
YACTMHOK BUPILLEHHA MUTAHHA Mpo apewT
ManHa y KpUMiHaNbHOMY MpoBaAXeHHi [22].

OTXe, HasiBHa nNpakKTuUKa, sKa YHEMOX-
NUBNIOE anenauivHuiM nepernag yxsan npo
nepegavy pedoBuMX A0OKasiB B YynpaBiHHA
APMA, a Takox peanisauii pe4oBux A0KasiB
Ha nmiagcTasi yxBanu cnigyoro cyadi, nocra-
HOBJIEHOT B nopsaky n. 2 4. 6 ct. 100 KK
YKpaiHn, nopywye d¢yHAaMeHTanbHi KOH-
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CTUTYUIMHI rapaHTii He4OTOpKaHOCTI npasa
BNlACHOCTI. BwupiweHHa uiei npobnemu, Ha
Hawy AYMKY, NOMSra€ B pO3WMPEHHi nepe-
NiKy yxBan cnigunx cypdis, wWwo nignsara-
I0Tb anensauimHoMy ockapxeHHto (ct. 309
KMNK Ykpaiun). Takuin nigxia 3abe3neunTb
6anaHc Mix iHTepecaMn KpUMiHanbHOI OCTU-
uii Ta NpaBaMu BMACHMKIB ManHa, a TakKoX
YCyHe HasiBHy HOPMaTMBHY HEBU3HAYEHICTb,
SIKa HUHI CTBOPIOE NOPYLIEHHS 3acaan Heno-
TOPKaHOCTI NpaBa B/1ACHOCTiI.

BoagHoyac aHanisoM KpuMiHanbHOro npo-
LecyasbHOro 3aKOHOAaBCTBA €BPOMNENCbKUX
KpaiH BCTAHOBJIEHO, WO Nepegaya ManHa Ao
AreHTCTB 3 YNnpaBJ/liHHA apewwTOBaHUM i KOH-
(pickoBaHMM MaMHOM MiANSArAE OCKAPXEHHIO
BIACHMKOM MaWHa abo TpeTiMu ocobamu, sKi
MatoTb CTOCYHOK A0 TaKOro MamHa.

KNK  ®paHuii Hagae npouecyasnbHi
rapaHTii BNaCHMKaM ManHa, sike nepeaaHo
B YyrnpasfiHHA AreHTCTBY 3 YyrpasfiHHA Ta
NOBEPHEHHS BUTyYEHUX Ta KOH(ICKOBAHMX
akTmBiB. Y cT. 99-2 KIK ®paHuii nepeaba-
4YeHO NpaBoO BJIAaCHWKA MalHa Ta TpeTix ocib,
AKi MaloTb iHLWIi NpaBa Ha MalHO, OCKapXWUTu
nepejady apewwToBaHOro MaWHa B ynpas-
NiHHA AreHTCTBY 3 ynpaB/liHHA Ta noBsep-
HEeHHS1 BUTyYeHUX Ta KOHGICKOBaHUX aKTu-
BiB B Cya0BOMY nopsiaky [23].

Ct. 35 3akoHy Cepbii «Ipo apewT Ta
KOHicKauito AOXO0A4iB, OTPUMAHUX 310YMH-
HUM WSXOM» nepenbayeHo nNpaBo Ha ane-
NAUIMHE OCKapXeHHs pilleHHs cyay npo
nepefady apelwToBaHOro MaWHa B ynpas-
NiHHA OupekTopaTy 3 ynpaBfiHHA apeLwTo-
BaHUMK Ta KOH@ICKOBAHMMM aKTUBaMu [24].

€BpoONenCcbkn cya 3 npas NIIOANHU HEO-
AHOpa30BO 3a3Hauyas, Wo, xo4a cT. 1 lep-
Wworo npoTtokoay Ao KoHBeHUii npo 3axucTt
npae JIOANHM W OCHOBOMONOXHUX cBobOA
He MICTUTb UiTKMX npouefypHUX BUMOT,
CyfoBe nNpoBafXeHHs LWoAO0 npaBa Ha
MUPHE KOPUCTYBaHHA BNlACHUM MawHOM
TakoX Ma€ HagaBaTh 0CObi pO3yMHY MOXU-
BiCTb 3BEPHYTUCS A0 KOMMETEHTHUX OpraHiB
3 MEeTo e(MEeKTUBHOr0 OCKAapXeHHS 3axo-
AiB, WO nepewkoaXakTb NpaBaM, rapaHTo-
BaHMM UMM NONOXeHHSAM. OTxXe, BTpy4YaHHS
y npasa, nepenbaveHi cT. 1 lMepworo npo-
ToKoNy Ao KoHBeHUil, He MOXe MaTu Xoa-
HOI NeriTMMHOCTI 3a BiACYTHOCTI 3Maralb-
HMUX Npoueayp, SKi BiANOBIiAAOTb NMPUHLUMNY
npouecyasbHOl PiBHOCTI CTOpiH, WO A03BO-
nse obrosoptoBatn 0cobnAMBOCTI po3rnsaay

cnpasn. LWo6 3abe3neunTn 3a40BOSIEHHS
Luiei yMmMoBM, 3aCTOCOBYBaHi npoueaypu
cnig posrnsgatv 3aranoMm (§ 78 piweHHs
y cnpasi “Credit Europe Leasing IFN S.A. v.
Romania”) [25, c. 43].

3 ornsay Ha Bule3a3HadeHe MponoHy-
€EMO CKOperyBaTu nosioxeHHs 4. 1 ct. 309
KMNK YKpaiHu LWISAXOM JOMNOBHEHHHA
n. 14 y Takin pepakuii: «npo BU3Ha4yeHHs
nopsiaky 36epiraHHss  pe4dyoBux  [OKa3iB
Y KPpUMIHasIbHOMY [pOBaAXXeHHi Ha nigcrasi
4. 6 cT. 100 KTIK YKkpaiHn».

BucHoBKMW. [lpoBeaeHWin aHanis Hauio-
Ha/IbHOrO0 KpWMiHaNbHOro npouecyanbHOro
3aKOHO4aBCTBA, MNpaKTUKn  BepxoBHOro
Cyay Ta niaxoais 3apybiXHWUX OPUCANKLIN
[A€E NiACTaBuM CTBEPAXYBATWU, WO IHCTUTYT
obMexeHHa npaBa BMACHOCTI nig 4ac Aocy-
[OBOro po3cnigyBaHHs nepebyBa€e y CTaHi
aKTUBHOIO pO3BUTKY Ta NoTpebye CyTTEBOro
HOPMaTUBHOIO YTOYHEHHS.

Ha ocobnuBy yBary 3acnyroBye Mexa-
Hi3M  peanisauii peyoBMx [OKasiB 3a
pilLeHHsM cnigyoro cyaai, nepeabayeHui
n. 2 4. 6 ct. 100 KMK YkpaiHu1. Ha BigMiHy
Bi4 apewTy, peanisauis ManHa € He3BO-
POTHMM BTpYYaHHSAM, sKe (akKTUYHO npu-
MUHSE NpaBO BNACHOCTI, HACNiAKOM MoOXe
6yTn nuwe BiaWKOAYBAHHA Yepe3 TpuBaani
NPOMKXOK 4acy. HasBHMI npouecyanbHui
MexaHi3M peanisauii pedyoBuMX [0KasiB 3a
BiACYTHOCTI OKpeMoOi npoueaypwv anensuin-
HOrO0 KOHTPOJIO CTBOPIOE Hebe3neyHy cuty-
auito, Konm ocrtatoyHe nosbaBneHHs Bnac-
HOCTIi Ha okpeMunit 06’ekT Moxe BiabyTUca
6€e3 NOBHOUiIHHMX rapaHTii CyaoBOro nepe-
rnaay. Lle 6e3nocepenHbo CTaBuTb Nig CyM-
HiB BiANOBIAHICTb TakuX piweHb CT. 41 KoH-
CTUTYUiT YKpaiHM Ta 3acaji HefoTOPKAHHOCTI
npasa BNACHOCTI.

3acTocoBaHa cyaamu norika, chopmoBaHa
BiANOBIAHO A0 NpaBoBoi no3wuuii 06’egHaHOI
nanatm KacauimHOro KpuMiHanbHOro Ccyay
BepxosHoro Cyay y cnpasi N° 758/16546/18,
3BOAMTLCA A0 TOro, WO repegada pevyoBux
AoKasiB B ynpasniHHA APMA po3rnsgactbcs
K npouecyasibHe pilleHHsS LWoAo nopsaaky
ix 36epiraHHa. Takui nigxia WTY4HO BiA-
MEXOBYE TaKe pilleHHa Bi4 npoueayp ape-
WTY MalHa, Xo4ya (aKTUYHO MOro Hacnigku
TOTOXHi HanbinblWw OBTXNUBIA  CKIAAOBIN
YaCTWHI apewTy ManHa — no3baBneHHto Bnac-
HMKA MOXJIMBOCTI KOPUCTYBaTUCA Ta PO3Mo-
pPSAXATUCA MalHOM.
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Binbw 06rpyHTOBaAHOK BMAAETLCSA MO3U-
Luis, BMKNageHa B OKpeMih AyMmui cyaai
y cnpaBi N? 757/21551/25, akun caywHo
HarosoWye, WO nepefava MarHa B ynpas-
NniHHA APMA 3aiiCHIOETBCA 3a npoueay-
poto, nepeabayeHow cT. cT. 170-173
KMNK YkpaiHn, T06T0 B pamMKkax nNpaBOBOro
pexuMy apewTy MawnHa. Lle o3Havae, wo
Take pilleHHS He € HeWTpaNbHMM LWOoAO0
npaB BfacHWKA, a HaBnaku - nepepba-
Ya€E iCcToTHe ob6MeXeHHs Moro npaBoOMOY-
HOCTEW, WO, 3 Ornsay Ha KOHCTUTYUIWHI
3acagun npasa BnacCHOCTI, Mae 6yTn npea-
MeTOM CcyaoBoro (anensiuinHoro) KOHTp-
onw. BogHouyac AocnigXXeHHA MOJI0XEHb

KPpUMiHanbHOro rnpouecyasibHOro  3akKo-
HOAABCTBA €EBPOMENCbKMX KpaiH CBiAYUTb
Npo HAsIBHICTb BiAMOBIAHMX MpaB BJIACHU-
KiB MalHa wWoAO0 MOXIMBOCTI anenauin-
HOrO OCKapXeHHs nepejadvi apewToBa-
HOr0O MaHa A0 cneuianizoBaHMX YCTaHOB
3 ynpaBfiiHHSAM apewToBaHUM i KOHQICKO-
BaHWM ManHOM.

3anpornoHoBaHe p[onoBHeHHa cT. 309
KMK YkpaiHM OKpeMUM MYHKTOM, KU 6m
nepenbayaB MOX/IMBICTb OCKAPXEHHS TaKuX
yxBan, € NOriYHuUM i HeobXigHMM KPOKOM
ANA y3rog)XeHHa KpUMiHanbHOro npouecy-
aNlbHOr0 3aKOHOAABCTBA 3 KOHCTUTYUIMHUMMU
rapaHTiaMKM 3axXUCTy Npasa BJACHOCTI.
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KPEAWUTHWUIA AOTOBIP IK NIACTABA BUHUKHEHHA KPEOQUTHUX
NMPABOBIAHOCUH
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acnipaHT

IHCTUTYTY NpaBOTBOPYOCTI Ta HAYKOBO-NPABOBUX EKCNepTu3
HauioHanbHOT akagemii Hayk YKpaiHu

Y cTartTi 34iicHEHO rpyHTOBHMI | KOMIIEKCHMI aHai3 npaBoBoi npupoan KPeANTHOro 40roBo-
Py SIK OAHIEI i3 KIOYOBUX MMi4CTaB BUHNKHEHHST KPEANTHUX MPaBoBiAHOCUH Y CUCTEMI LUMBISIbHOIrO
3aKoHogaBcTBa YkpaiHn. OcobnuBy yBary rpuagizieHo 3’SiCyBaHHIO MiCUSl KPeAUTHOro JOroBopy
B CUCTeMi UMBISIbHO-NPaBoOBUX [OroOBOPIB Ta MOro poJi B Cy4acHOMY UuBiibHOMYy obopoTi. [oci-
J)KEHO HOpMaTuBHO-rpaBoBy 6a3sy, L0 peryaoe nopsaoK YKIaAEHHS Ta BUKOHAHHS KPEANTHOro
J0roBopy, 30KpemMa roJloxXeHHs LinBinbHOro Kogekcy YkpaiHu, 3aKoHiB YKpainn «[1po croxuBye
KpeantyBaHHs», «[1po 6aHKu i 6aHKIBCbKY AisS/IbHICTb», & TaKOX Mif3aKOHHUX HOPMaTUBHO-NpPa-
BOBMX aKTiB, SIKi BU3Ha4YarTh crieyndiky 6aHKIBCbKOro KpeauTyBaHHS.

Y poboTi npoBeseHo aHasi3 rnopiBHIHHS KPEANTHOro 4OroBopy 3 AOroBOPOM MO3uUKU, SIK poAo-
BOIO LMBIZIbHO-NPaBOBOK KOHCTPYKLIEN, BU3HAYEHO iIXHI TOTOXHOCTI Ta BiAMiIHHOCTI. [oc/igxeHo
3araJ/ibHi npaBuyia po3yMiHHS pasoBoi rno3uyil cepeg HayKoBLUIB KPEAUTHOIO 4OroBopy, 30Kpema
LJOA0 MOro KOHCEHCYaslbHOIro XxapaKkrepy, ABOCTOPOHHOCTI, OriaTtHOCTi ¥ 0cobMBOro cy6’eKTHOro
CKAa4ay. 3HaqyHy yBary npuainieHo AOC/IAXEHHIO iCTOTHUX YMOB KPEAUTHOIO [OroBopy, A0 SAKUX
Hanexartb NMpeaMeT AOroBopy, CTPOK MOBEPHEHHS KPEAUTY, PO3MIp BIACOTKIB 3@ BUKOPUCTAHHS
TaKux KOLUTIB, MNOPSAOK iX HapaxyBaHHs Ta Craartu.

OKpeMo po3r/nisiHyTo BuMorn [0 (opmu KpeAUTHOro AOroBopy, 30KkpemMa 060B’SI3KOBICTb
nMcbMOBOI GopMU, a TaKoX rpaBoBi HACaigKku ii HeadoTpuMaHHS. [lpoaHanizoBaHo 0cobnBOCTI
YKNaZleHHs1 KPeAUTHOro AoroBopy sIK AOroBOpy MNPUEAHAHHS, i3 3aCTOCYBaHHSAM 3arajbHux
(CTaHpapTHUX) yMOB, @ TaKOX MOX/IUBOCTI YKIaAEHHS KPEANTHUX AOrOBOPIiB B €/1€KTPOHHIN
GopMi 3 BUKOPUCTAHHSIM €/1eKTPOHHUX 3acobiB igeHTugikauii. JocnigxeHo nopsaoK yKaageH-
HS KPEAUTHOIro AOroBopy, SIKWE BK/OYAE MNepeasoroBipHy cragito, 060B’930K HagaHHsS Crio-
XXnBayesi NoBHOI Ta AOCTOBIPHOI iHpopmaLii, a TaKoxX CTadito AOCArHEHHS 3rogun LoAO BCiX
ICTOTHUX yMOB.

OcobamBy yBary npuaineHo aHanizy akTyaslbHOi CyA0BOI NMpakTWUKW y cripaBax, noB’s3aHux
3 YK/1aAEHHSAM, BUKOHAHHSIM | BUSHAHHSIM HEQIMCHUMUN KPeANTHUX AoroBopiB. O6rpyHTOBaHO Te€o-
PETUYHE | MPaKTUYHE 3HaYEHHS HaJIEXXHOr0 NpaBoBOro PeryitoBaHHS opmu i MOPSIAKY yKAaAEH-
HS1 KPEAUTHOIO A0roBopy A/1s1 3abe3neqyeHHsi 6anaHcy IHTEPECIB CTOPIH, 3aXUCTy Mpas rno3n4asib-
HUKIB | cTabinbHOCTI UNBi/IbHOro0 060pOTY B YKPaiHi.

KnrouyoBi cnoBa: KpeauTHui A0roBip, KPEeAWTHI rpaBoOBiAHOCUHW, MiACTaBa BUHUKHEHHS
3060BS3aHHS, OPpUANYHWMEI HakT, opma [40roBopy, NOPsSAOK YKA3AEHHS, ICTOTHI yMOBU, MNUCb-
MoBa ¢opma, [OroBip NPUEAHAHHS, KPeANToAaBeLb, No3ndaabHuK, 6aHK, hiHaHCcoBa yCTaHOBa.

Yosypenko Maksym. A credit agreement as the basis for the establishment
of credit legal relationships

The research examines the credit agreement as an independent civil law instrument that
gives rise to credit relations within the legal system of Ukraine. The author approaches the credit
agreement not merely as a formal contractual construction, but as a dynamic legal mechanism
that ensures the circulation of financial resources and directly influences the stability of civil
turnover. In this context, the role of the credit agreement within the system of civil law contracts
is reconsidered, taking into account modern economic conditions and the development of banking
services.
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The paper provides a comparative legal analysis of the credit agreement and the loan
agreement, viewing the latter as a broader civil law category. It is argued that, despite their
common economic nature, these agreements differ in their legal regulation, subject composition,
and the grounds for the emergence of rights and obligations. Such distinctions allow the credit
agreement to be characterized as a special contractual form that operates under stricter legal
requirements and involves a professional creditor.

Considerable attention is devoted to the disclosure of the legal characteristics of a credit
agreement. In particular, the author substantiates its consensual nature, reciprocal obligations
of the parties, paid character, and the presence of a special subject composition, where one
party must necessarily be a banking or other authorized financial institution. These features
distinguish the credit agreement from other civil law contracts involving the transfer of funds.

In conclusion, the article substantiates that proper legal regulation of the procedure and form
of concluding a credit agreement plays a decisive role in ensuring a balance of interests between
creditors and borrowers. Effective contractual regulation contributes to the protection of borrowers’
rights, strengthens trust in financial institutions, and promotes the stability and predictability
of civil law relations in Ukraine.

Key words: basis for obligation, legal fact, form of contract, procedure for conclusion,
essential terms, written form, adhesion contract, creditor, borrower, bank, financial institution.

AKTyanbHIiCTb Aocnig)eHHsi. B yMmo-
Bax aKTUBHOI TpaHcdopmauii diHaHCOBOI

TeKCTi 3arasibHMX TMON0XeHb AOroBipHOMO
npasa. ®yHAaMeHTasbHi MOSIOXEHHS LWoA0

cucTteMn YKpaiHM Ta po3BUTKY UMEPPOBUX
TeXHONOorin y 6aHKiBCbKin cdepi nUTaHHSA
NpaBoOBOro peryatioBaHHS KpeauTHUX BigHO-
CuH HabyBa€e ocobnmeoi roctpotn. Kpeaut-
HWUI OOroBip K OCHOBHa topuauyHa dopma
0OpM/IEHHSA BIAHOCUMH MK KpeauToaaBLEeM
i no3uv4yanbHWKOM noTpebye pAeTanbHOro
HAYKOBOr0O OCMMUCNEHHS 3 Ornsay Ha AuHa-
MiYHi 3MiHM 3aKOHOAABCTBA, yNpOBaAXeHHS
€/1eKTPOHHOro A0KyMeHToobiry Ta Heobxin-
HICTb 3aXMCTy NpaB CNoXunBayis GiHAHCOBUX
nocnyr. HenockoHanicTb nNpaBoOBOro pery-
NOBAHHA KpeaUTHUX BIAHOCUH MpPU3BOAUTb
[0 YMCNEeHHUX CYAOBMX CMOPiB, NOPYLUEHHS
6anaHcy iHTepeciB CTOpPiH Ta 3HMXEHHS
[oBipyn A0 diHaHcoBMX ycTaHoB. Ocobnueoi
aKTyanbHOCTi HabyBaloTb NUTAHHS BM3Ha-
YEeHHSs1 ICTOTHUX YMOB KpeauTHOro Aoro-
BOPY, AOTPMMaHHS BMMOI 40 Moro ¢opmu Ta
nopsaaKy yknageHHs B KOHTEKCTi 3abesne-
YyeHHs cTabinbHOCTI uMBINbHOro 060poTY.
AHani3 ocraHHiXx gocnipxeHsb i nybni-
Kawin. TeopeTuuHi i NpaKTU4YHI acnekTu
KpeaAUTHOro  AOroBopy  AOC/IAXYBanucCb
y npausx npoBigHUX BITYM3HAHUX UMBINic-
TiB. ®yHAAMeHTasNbHi AOCMIAXEHHA KpeauT-
HUX BIAHOCWH Yy UMBINbLHOMY Mpasi YKpaiHu
npeactasneHi B MoHorpadii A.HO0. Bbabac-
KiHa, A€ KOMMIEKCHO pO3r/isiHyTO NpaBoOBY
npupoay KpeauTHOro Jorosopy MW 0cCo-
61MBOCTI MOro BMKOHaHHSA. [lMpobnemaTtuky
dopMM Ta nNOPAAKY YKIaAEHHS KpeauT-
HMX pgorosopie aHanisyeann 0O.B. [O3epa,
H.C. Ky3HeuoBa, I.A. be3knybui y KOH-

npaBoBOi NpMpoAM AOroBipHMX 3060B'A3aHb
Ta MNPUHUUMIB X BWUKOHAHHA BUKNAAEeHO
B MiApy4HuKY 3a pepakuicio O.B. [sepwy,
H.C. Ky3HeuoBoi Ta B.B. Jlyus, sakuin crtaB
6a30BMM ANa BITYU3HAHOI UMBINICTMKK [7].
I.LA. be3knybuin y MoHorpadii aetanbHO
npoaHanizysas 0cob6nMBOCTIi 6aHKIBCbKUX
NpaBOYMHIB Ta IXHE MiCLe B CUCTEMi UMBINb-
HMX NpaBoBiAHOCUH [8]. MuUTaHHSA 3axucty
npas CroXwuBadiB Yy KpeauTyBaHHI A[ocChni-
axyesanu B.B. Jlyub, P.A. MangaHuk,
O.M. NMoauepkoBHM. OCO6INBOCTI eneKkTpo-
HHOI copmMn porosopisB y ¢iHaHCOBIN cdepi
po3rnagas C.O0. CninyeHko. Y poboTtax
B.B. Jlyusa BWCBITNOIOTLCA 3arajbHOTEOpe-
TUYHI NUTAHHS CTPOKIB i TEPMIHIB Yy UMBINb-
HOMY Mpasi, WO Ma€ BeNMKe 3HAYEeHHS AN
KpeauTHux BigHocuH [7]. P.A. ManpgaHuk
pocnigxysas npobnemu  JosipumMx  Bia-
HOCWH, fAKi € BaX/IMBUMWU [ONA PO3YMiHHSA
npuvpoan digyuiapHMx enemeHTiB KpeauT-
Horo porosopy [9]. O.MN. TlNoauepKoBHWM
y MoHorpadii KOMNAekCHo AocniguMe rpo-
WwoBi 3060B'AA3aHHSA, 30KpeMa W KpeauTHI
BiaHocnHM [10]. C.O. CninyeHKo AoCniaxy-
BaB 0cobnMBOCTI uUMDpOBOI TpaHchopma-
Uil UMBINbHMX TMpaBOBIAHOCUH | €eNeKkTpo-
HHOI ¢opmn npasoumHiB [11]. O.C. Kiznosa
y CBOiX npausx aHanisysana npobnemu
3abe3neyeHHs BUKOHAHHS KpeanTHUX
3060B’93aHb, 30KpeMa IHCTUTYT 3acTaBu
[12]. BoaHo4yac, He3Baxawuu Ha 3Ha-
YHY KiNbKiCTb HAayKOBMX npaub, He AOCUTb
OOCNIOKEHMMN 3aNNLWaoTbCA NMUTAHHSA ChiB-
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BiAHOLWEHHSA KpeauTHOro AoroBopy 3 Aoro-
BOPOM MpPUEAHAHHSA, 0CobAMBOCTI YyKna-
OEHHSA KpeaAUTHUX OOroBOpPIiB B €/IeKTPOHHIN
dopMi, a Takox npobnemMu BU3HAYEHHS
MOMEHTY BMHUKHEHHS KpeaAUTHUX MpaBoOBiA-
HOCWH Y Cy4YacCHUX yMOBaXx.

MeTta ny6nikauii nondarae B KOMMIek-
CHOMY [0Chig)XeHHi KpeguTHOro [oroBopy
K OPUONYHOI NigCTaBu BUHWKHEHHS Kpe-
OWTHUX NpPaBOBIAHOCWMH, BW3HAYeHHiI 1Oro
Micusi B CMCTEMi UMBINIbHO-NMPaBOBUX A0r0-
BOpiB, aHanisi BumMor 4o ¢opMu Ta NOpsSAKY
yKNageHHs KpeauTHOro AO0roBOpYy B KOHTEK-
CTi 3abe3neyeHHss 6banaHcy iHTepeciB y4ac-
HUKIB KpeaAUTHUX BIAHOCUH i hOPMYItOBaAHHI
Npono3nuin WoA0 BAOCKOHANEHHS MpaBo-
BOro peryntoBaHHS B Lin cdepi.

Buknap ocHoBHOro Martepiany. Pos-
BUTOK PWHKOBWUX BIAHOCMH B YKpaiHi Ta
TpaHcdopMauia  @iHAaHCOBOro  CEKTopy
06'EKTMBHO 3yMOB/IOIOTb 3POCTAHHSA pOni
KpeaAuTyBaHHS $K OAHOro i3 KJ/IH0YOBUX
iHCTpyMeHTiB  3abe3neyeHHs  eKOHOMiy-
HOi aKTMBHOCTI cy6’ekTiB umMBiNbHOro o60-
poty. KpeauTHi npaBoBiAHOCWMHKM OXOMt0-
I0Tb LUMPOKMIN CREKTP CYCRifibHUX 3B'A3KiB,
NoB’AA3aHMNX i3 HAZAHHSAM FPOLIOBUX KOLUTIB
y 6opr, i € HeBig'€EMHUM CKNagHMKOM
Cy4yacHoi eKkoHOMiku. Came KpeauTHUI
AOroBip BWCTYNae OCHOBHOK MPaBOBOO
¢dopMoto peanizauii TakMx BiAHOCUH, Yyepe3
AKY BiAOYBaA€ETbCSA Y3roAXeHHs iHTepeciB
KpeauTodaBus Ta no3u4yasibHUKa, a TakKoX
¢dopMyBaHHS B3aeEMHMX npaB i 060B'A3KiB
CTOpiH.

AKTYanbHiCTb AOCNIAXEHHS KpeaUTHOro
[OroBopy SIK MiACTaBW BUHUKHEHHSA KpeauT-
HMX MpPaBOBIAHOCWUH 3YMOBJIEHA He Jfuwe
MOro MNOLMPEHICTIO B UMBINbHOMY 060pOTi,
a W CKNAgHICTIO MpaBOBOro peryntoBaHHS
L€l [OroBipHOI KOHCTpYyKUil. KpeauTHi Big-
HOCUMHW  XapaKTepusyrTbCA  NiABULLEHUM
piBHEM PU3MKY, 3HAYHOK EKOHOMIYHOI
BaApTICTIO npeaMeTa 3060B'A3aHHSA, @ TaKOX
iHbOpMaLUiMHOK acUMMETpIieE MiX CTOpo-
HaMuM [JOroBopy. 3a TaKUX YMOB HasjiexHe
npaBoBe perynoBaHHsS GopMM Ta NOPSAKY
YKNageHHs KpeauTHOro [AoroBopy Haby-
Ba€E 0CcobnMBOro  3HA4YeHHS,  OCKIiNbKK
caMe Ha cTagii Moro yknageHHs 3aknaga-
IOTbCA NepefyMOBWM HANIEXHOr0 BUKOHaHHSA
3060B'93aHHA abo, HaBnakuW, BUHUKHEHHS
KOHMNIKTHUX CUTyauih MK ydYaCHUKaMu
KpeauTHUX NpaBOBiAHOCKH.

KpeanTHu [orosip BUCTYNae opuany-
HUM (paKToM, 3 IKMM 3aKoH 6e3nocepeaHbOo
NOB’'A3YE BUHMKHEHHSA KpeauTHUX NpaBoBia-
HOCMH. CaMe dakT yKnageHHs KpeauTHOro
AOroBopy € Ti€E 06CTaBMHOW, WO TpPaHC-
(popMy€e BONEBUABNEHHS CTOPIH Y HOPUANYHO
3Ha4yLWi Hacniakn, CTBOPIOE 3060B'A3anbHe
MpaBoBIAHOLWEHHS  MiX  KpeguTodasBLeM
i MO3MYarbHNUKOM.

BignoBigHO A0 NONOXEHb UMBISIBHOrO
3aKOHOAaBCTBa YKpaiHW, KpeaWuTHWI [0ro-
Bip BCTaHOBNIOE 3060B’A3anbHi NpaBoOBiAHO-
CUHU, Y MexaX Aknx 6aHk abo iHwa diHaH-
coBa yctaHoBa 6epe Ha cebe 060B’s30K
nepeaaTtn noO3nYyasibHUKY TPOLIOBI KOLWTH
Yy BM3HA4YeHOMY 06Cs3i Ta Ha MNOroAXeHux
CTOpOHaMM yMoBax. HaToMiCTb mno3u4anb-
HMK 3060B'AI3YETLCA MNOBEPHYTU OTPUMaHI
KOWTW B YCT@HOBJIEHUM CTPOK i 34INCHUTH
onnaTty 3a KOPWUCTYBAHHA HUMKU Yy OpPMi
npoueHTis [1]. 3 HaBedeHOro BU3Ha-
YEeHHS BWMNAMBAE, WO KpeaAUTHUMH [oro-
Bip € niACTaBO BWHWUKHEHHS [OBOCTOPOH-
HbOro 3060B’A3a/IbHOr0 MpPaBOBIAHOLIEHHS,
Yy Mexax AKOro KOXHa 3i CTopiH HajineHa
B3AaEMHO KOpeCcnoHAY4YnNMHn npasamu
n obos’askamn. OcobnuBICTIO KpeaUTHOro
[OroBOpy € Te, WO MOro yknageHHs nopo-
IXy€e 060B’A30K KpeauToaaBLUs HadaTu Kpe-
ANT, HEe3aNexHo Bi4 MOMEHTY (aKTUYHOro
nepefaHHs rpowwoBMX KOLUTIB.

Y HayKOBil UMBINICTUYHIA AOKTPUHI Kpe-
AUTHUIA OOroBip TpaAuUINHO pOo3rnsfaETbCs
Yy CMiBBiAHOLWEHHI 3 AOrOBOPOM MO3UKU, WO
3YMOBJIEHO  iCTOPUYHMMW NepesyMoBaMu
pPO3BUTKY BiANOBIAHUX NMPaBOBUX KOHCTPYK-
uin. YMHHe umMBiINbHe 3aKOHOAABCTBO YKpa-
HW 4iTKO BIiAMEXOBYE KpeaAUTHWK [O0rosip
Bi4 O0OroBopy MNO3MKW, Hadawuyu nepliomy
CTaTyC CaMOCTIMHOro Buay Aorosopy. Biacu-
naHHa y rn. 71 UuBinbHOro kogekcy Ykpa-
iHM 40 NOMOXeHb MNpPO MO3MKY He CBiAYuTb
Mpo TOTOXHiCTb MpaBOBOI MpuUpoaAn LMX
AOroBopiB, a Ma€E Ha MeTi 3abe3nevyeHHs
€AHOCTI MPaBOBOro peryJslBaHHA CXOXUX 3a
€KOHOMIYHOI CYTHICTIO NPaBOBiAHOCUH.

BaxnnBo NpaBOBOK XapaKTeEPUCTUKOK
KpeauUTHOro A0roBopy € Te, WO BiH Hane-
XWTb [0 KOHCEHCyaslbHWX JOroBopis. Moro
YKaAeHHs NoB'A3YETbCA He 3 akToM dak-
TUYHOrO repefaHHA TpPOLWOBUX  KOLUTIB,
a 3 MOMEHTOM [OCArHEHHSA CTOPOHaMu B3a-
€MHOI 3roAM WOAO BCiX ICTOTHUX YMOB
i HanexHoro ogOpMNEHHSI AOMOBJIEHOCTEN
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y nucbMosin ¢opMi. Came i3 UbOr0 MOMEHTY
MK  CTOpPOHaMW BUHMKAKOTb  BignNoOBigHI
3060B’A3aHHSA: Ana Kpeautopa — 060B'A30K
HagaTu ob6byMOBNEeHy CyMy KowTiB, Ans
nosuyanbHMka - 3abe3nevyeHe [JOroBo-
poOM MpaBO BMMaraTM BWKOHaHHA TaKoro
06oB’a3ky. Taka 0Ccob6/MBICTb NPUHLMMOBO
BiAPI3HSE KpeaAUTHMN AOroBip Bi4d AOroBopy
NO3MKKU, SKUA Y KNACUYHOMY PO3YMiHHI
HabyBa€ UYMHHOCTI nuwe nicna QakTUYHOI
nepegadi manHa [1].

KpeauTHuii AOroBip 3a CBOEK MpaBOBOK
npupoot nepeabavae ydvactb ABOX CTO-
PiH, M) SKMMW BUHUKAIOTb B3AEMOMNOB A3aHi
npaea n o060B'A3kn. HagaHHS KpeauTo-
[ABLEM TIpOLIOBMX KOLWITIB MOPOAXYE ANA
nosmyanbHmMka 060B’A30K iX CBOEYACHOrO
NOBEPHEHHS Ta BHECEHHS NnjaTM 3a Kopuc-
TyBaHHSA KpeauToM. BogHoyac MOXNMBICTb
KpeanTogaBus BMMaraTM BWMKOHAHHS UMX
Ain 3yMOBneHa HeobXiAHICTIO HaNexHoro
BMKOHAHHS MNO3MYaNbHUKOM MPURHATUX Ha
cebe 3060B'A3aHb. Taka B3aEMHa 3yMOB-
NeHicTb npas i 060B’A3KiB CTOPiIH CBIAYUTL
Npo CuMHanarMaTuyHy Mpupoay KpeauTHOro
AOroBopy, WO BW3HA4YaE nMOpPSAOK BUKO-
HaHHS AOroBipHMX 3060B’A3aHb i Ma€ 3Ha-
YEeHHS A4NS BUpIilLeHHS NUTaHb BianoBiganb-
HOCTi B pasi ix nopyLeHHs.

OnnaTHICTb KpeaUTHOro AOroBOpYy € MOro
CYTHICHOI 03HaKO0, WO BUMJNBAE 3 €KOHO-
MiYHOT npupoan KpeauTyBaHHA. KopucTy-
BAaHHS rpoOWOBMMW KOLWITaMW KpeauToaasBus
nepenbayae cnnaTty NpOUEHTIB, $Ki BUCTY-
natoTb NaTtow 3a HagaHuk diHaHCOBUMN
pecypc. Ha BigMiHy Big [0OroBOopy nO3WKW,
AKUW iHOAI MOXxe 6yTu 6e3onnaTHUM, Kpe-
OWTHUA [OroBip 3@ CBOEK MNPaBOBOK MNpu-
poAOK 3a@BXAW € OMJaTHWUM, WO MpaMo
3aKpinfeHOo B TMOJIOXKEHHSAX  UMBIIBHOIO
3akoHogaBscTBa [1].

LLle oaHiEl0 XapaKTepHOK  03HaKo
KpeaAUTHOro  AOroBopy €  creuiasnbHui
cyb’eKTHMI CcKnag Ha CTOPOHI KpeauTo-
Aasus. BignosigHO [0  3aKoHOAABCTBA
YKpaiHM NpaBO Ha 3AIMCHEHHS KpeaAUTHUX
onepauin MatwTb 6aHKM 1 iHWI ¢iHaHCOoBI
yCTaHOBM 3@ YMOBW OTPUMAHHSA BiANOBIAHOI
niueHsii [2].

BU3HaYeHHA iCTOTHUX YMOB KpeauT-
HOro AOroBOpY Ma€ BUpilWasibHE 3HAYeHHS
ONs BCTAHOBNEHHS aKTy MOro yKnaaeHHs
Ta AiMCHOCTI. NS KpeauTHOro A0rosopy
TakKMMuM yMoBaMu € npeaMeT [OroBopy,

CTPOK MOBEPHEHHA KpeauTy, a TakoX po3-
Mip i nopagok cnnatu npoueHTie. Came
Y3roAXXEHHS UMX YMOB CBiJ4YMTb NP0 HasaB-
HiCTb BONi CTOPiH Ha BCTAHOBJIEHHSA BiAMNO-
BiAHMX NPaBOBiIAHOCUH.

MpeaMeToM KpeaAuTHOro AOroBOpy € rpo-
WOBI KOWTK, WO HAZATbCA MNO3UYyanbHU-
KOBi B TMM4YacoBe KOpPUCTyBaHHSA. Ha Bia-
MiHY Bi4 [OroBopy MO3MKW, MpeaMeToM
AKOr0 MOXYTb OYyTW TakoX peudi, BM3HA4YeHi
poAOBMMM O3HaKaMu, KpeaUTHUI [OroBip
Ma€ CyTO rpoLOBMIK xXapakTtep. Po3Mip kpe-
ANTY BM3HAYaETLCA CTOPOHAMWU 3 ypaxyBaH-
HAM  MNATOCNPOMOXHOCTI  MO3MYanbHUKA,
MeTU KpeauTyBaHHS, CTPOKY KOPUCTYBaHHS
KOWTaMN M iHWKUX aKTopiB, O BMIMBAOTb
Ha OUiIHKY KpPeAUTHOro pU3NKY.

CTpOK NOBEpHEeHHs KpeauTy € iCTOTHOM
YMOBOI, fika BM3HA4ya€ 4acoBi MeXxi BWKO-
HaHHA 3060B’A3aHHS Ta Ma€ MNpUHUMNOBE
3HayeHHa ansa obox cTopiH gorosopy. Ans
KpeautodaBus CTPOK MOBEPHEHHS KpeauTy
€ IHCTpPYMEHTOM YynpasniHHA ¢iHaHCOBUMMU
pu3nKamu, ToAi SK ANS no3uyasbHuKa -
NOKa3HUKOM obcary Ta TpuBanocTi iHaH-
COBOr0 HAaBaHTaXeHHs. 3a3BMYan CTPOK
NMOBEPHEHHSA  KpPeaAuTy  KOHKPETU3YETbCH
y rpadiky nnatexiB, KW € HEBIA'EMHOIO
YaCTMHOK KPeaAUTHOro A0roBopy.

Po3Mip | nopagok cnnatM MNpOLEHTIB
3@ KOPUCTYBaHHA KpeaAuTHUMU KolTaMu
TaKOoX HasexaTb A0 iICTOTHUX YMOB KpeauT-
HOro pgorosopy. BignoBigHO A0 MONOXeHb
UMBINbHONO  3aKOHOAABCTBa  MPOUEHTHa
cTaBka Moxe 6yTn ikcoBaHoto abo 3Mi-
HIOBAHOW, O4HAK BOHa He Moxe 6yTu 3Mi-
HeHa KpeauTogaBuUeM B OAHOCTOPOHHLOMY
nopsigky [1]. Taka 3akoHogaB4a 3abopoHa
cnpsiMoBaHa Ha 3abe3neyeHHs cTabinbHOCTI
AOroOBipHMX YMOB i 3aXUCT NpaB no3uyarb-
HMKa BiA MOXNIMBUX 3N10BXWBaHb 3 6OKY
KpeauTtonaBLus.

OcobnuBe 3Ha4yeHHa B MexaHi3Mi npaso-
BOrO perysioBaHHA KpeAUTHUX NpaBOBigHO-
CVH Ma€ dopMa KpeauTHOro aorosopy. Bia-
noeigHo o ct. 1055 UumeinbHoro kogekcy
YKpaiHn KpeauTHWIA [OroBip YKNadaeTbCs
BUK/IOYHO B NMUCbMOBIM dopMi, a Hedoaep-
XXaHHA Ui€l BMMOrM nNpu3BOAUTbL A0 WOro
HikueMHoCTi [1]. MNMucbMmoBa opMa KpeanT-
HOro [AOroBOpy BMUCTYMNae He nuwe dop-
ManbHOK BMMOrOK, @ W BaX/IMBOK rapaH-
TIED 3axucTy npaB CTOpiH, 3abe3neuye
dikcauito iCTOTHMX YMOB AOroBOpY Ta CTBO-
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PIOE HanexHy aokas3osy 6a3y B pa3i BUHUK-
HEeHHs cropy.

[JoTpuMMaHHA NUCbMOBOI (GOpMU KpeauT-
HOro AOroBOpy He 06MeXYETbCA BUKIHOYHO
0OpPMNEHHSAAM €AMHOrO ManepoBOro AOKY-
MeHTa 3 nignucamm cTopiH. Taka dopMa
MOXe 3abe3sneyyBaTuCs | LWNAXOM B3a-
€EMHOr0 O6MiHY [OOKyMeHTaMmMu, 30Kpema
3 BWKOPMUCTAHHAM eNIeKTPOHHUX KaHanis
KOMYHiKauii.

Y Mexax UMBINbHO-NMPaBoOBOro perysto-
BaHHS MpaBOYMH BU3HAETbCA YKIALAEHUM
y MUCbMOBIM (DOpPMi 3a YMOBW, LLO BOJSIEBU-
SIBNIeHHS CTOpiH 3adikcoBaHe B oAHOMY abo
OEKiNbKOX MaTtepianbHUX UYX  EeJIEKTPOHHUX
HOCisiX iHdOopMaLii, SKMMU CTOPOHM OOMIHS-
nncs oaHa 3 ogHoto [1]. Lle nonoxeHHs mae
NPUHLUNMNOBE 3HAaYEeHHS AN POo3yMiHHS Aonyc-
TUMOCTiI Cy4YacHMX CnocobiB yKnageHHs Kpe-
ONTHUX AOroBopiB Y UMMPOBOMY CepefoBULL.

CyyacHun poO3BUTOK PiHAHCOBUX Tex-
HOMOTIN 3YMOBMB aKTMBHE BMPOBAAXEHHS
ANCTaHUIMHMX  dOpM  KpeauTyBaHHSA, LWO
aKTyanizye€ NUTaHHA YKNaAeHHS KpeaAuTHUX
[0roBopiB B eNeKTPOHHIN dopMi [4].

EnektpoHHa ¢dopMa KpeauTHOro Aoro-
BOopy notpebye nigBuweHoi yeBarm Ao
NMUTaHb  3axuUCTy MNpaB MN03M4YalbHUKA,
OCKINNbKM  AUCTAHUIMHWIA  XapakTep YyKna-
OEHHS  O0roBOpy MOXe  YCKIagHBaTH
YyCBiflOMNEeHHS BCiX Moro ymos. OcobnmBo
Lue CTOCYETbCA BMNAAKiB MAcoOBOro Kpeau-
TyBaHHSA i3nyHMX 0cCi6, aAe iCHYe pusunk
(opManbHOro NpWUEAHAHHS A0 YMOB A0ro-
Bopy 6€3 HanexHoro aHanizy Moro 3MicTy.
Y UbOMY KOHTEKCTi BEIMKOro 3HauyeHHs
HabyBa€e NOEAHAHHS MOMIOXEHb UMBINBHOIO
3aKOHOA4aBCTBA 3 HOpPMaMU cneuianbHOro
3aKoHOAaBCTBa Npo (iHaHCOBI NOCNyru.

Mopsaok YK1aAeHHS KpeauTHOro
OOroBOpy  3a3BuMYyal  BK/KOYAE  KifbKa
B3aEMOMNOB'A3aHNX eTaniB, cepes SKUX Bax-
InBe Micue nocigae nepennoroBipHa cragid.
Ha uin cTtaaii kpeantonaseub 34IMCHIOE Oui-
HIOBAHHSA KPeaAUTOCMPOMOXHOCTI MNOTeHUiN-
HOro no3u4yanbHWKa, aHanisye noro giHaH-
COBMW CTaH, piBeHb [AOXOAiB, KpeauTHY
iCTOpil0, @ TaKOX HasiBHICTb 3abe3neyeHHs
BUKOHaHHSA  3060B’A3aHHA.  OUuUiHIOBaHHSA
KpeaAnTOCMPOMOXHOCTI Ma€E He nue eko-
HOMiIYHe, @ M nNpaBoOBe 3HAYeHHS, OCKINbKK
[03BOJISE MiHIMi3yBaTU pU3MKW Henosep-
HEHHS KpeauTy Ta BU3HAYUTU iHAUBIAYANbHI
YMOBW KpeaUTyBaHHS.

YKnajeHHs KpeaUTHOro AOoroBopy 3aBep-
WYETbCSA AOCATHEHHSM 3roAu CTOPiH LWOoAO0
BCiX ICTOTHMX YyMOB Y MMUCbMOBIN abo enek-
TPOHHIN dopMi. OCKiNnbKKU KpeauTHUI [0oro-
Bip € KOHCEHCYyanbHMM, MOMEHT MOro ykna-
AEHHSA He 3anexuTb Biad ¢akTy dakTUYHOro
HaJaHHS rpoOLIOBUX KOLWTIB, @ BU3HAYAETbCA
MOMEHTOM HanexHoro oopMsIeHHS BOSIEBU-
ABJIEHHSA CTOPIiH.

Takui nigxig 3HanwoB CBOE Bigobpa-
XXEHHS B CYAOBIM NpaKTuUi, sKa NOCNiAOBHO
BMXOAMUTb i3 TOro, WO BiACYTHICTb MUCbMO-
BOr0 KpPeAUTHOro AOroBOpPY BUKITIOYAE MOX-
JIBICTb BW3HAHHA BiANOBIAHMX MpaBOBIA-
HOCMH TakKUMW, WO BUHUKAW i3 KpeaUTHOro
porosopy [5].

CypoBa npakTuMKa TakoX 3BepTaEe yBsary
Ha nNpaBoOBi HacNigkM  HeaoAepXKaHHS
BUMOI WOAO (POPMU KPeaAUTHOro A0rosopy.
30KpeMa, Hepoaep)XaHHA NMMCbMOBOI HopMu
KpeaAUTHOro AoroBopy Npu3BOAWTbL A0 MOro
HIKYEMHOCTI He3anexHo Big dakTy oTpu-
MaHHSA MO3MYasSIbHMKOM TIpPOLIOBMX KOLITIB.
Y TakoMy pa3si npaBOBIAHOCWMHU CTOPIH
MOXYTb OyTW nepekBaniikoBaHi y BigHO-
CUMHM 3 nNoBepHeHHs 6e3niactaBHo Haby-
TOF0 MaMHa, WO iCTOTHO 3MiHIOE MPaBOBMUMA
pexum BignosigHMx 3060B’a3aHb [5].

OcobnuBoro aHanizy notpebye NUTaAHHSA
3aCTOCYBaHHA CTaHAAPTHUX YMOB KpeauTy-
BaHHA Ta TUNOBUX (OPM KpeaAUTHUX [Oro-
BopiB. Ha npaktuui 6aHkm M iHWIi @iHaH-
COBi YCTQHOBM LUMPOKO BWUKOPUCTOBYIOTb
CTaHAapTM30BaHi AOroBOpu, WO 3YMOBJIEHO
MacCOBMM XapaKTepoOM KpeaAUTHMX onepauin.
BoaHo4yac HasBHICTb CTaHAAPTHUX YMOB He
BUK/OYAE HeOobXiAHOCTI iHAMBIAYaNbHOMO
NOrOAXXEHHS ICTOTHMX YMOB KpeauTHOro
AOroBoOpy, $K-OT PpO3Mip KpeauTy, CTPOK
MOro noBepHEHHS Ta MpoueHTHa CcTaBkKa.
Came Ui yMOBM BM3Ha4yawTb EKOHOMiYHY
CYTHICTb KpeauTHOro 3060B’fi3aHHA Ta He
MOXYTb 6yTWn HaB'A3aHi No3n4yanbHUKOBI 6e3
noro 3roau.

Y KOHTEeKCTi CniBBIAHOWEHHA KpeauT-
HOrO A0roBOpYy Ta AOroBOpPY MPUEAHAHHS
BaApPTO 3a3HA4yuUTU, XO4Ya OKpeMi eneMeHTU
KpeauTHUX NpaBoOBiAHOCMH MOXYTb Biano-
BiJaTW O3HaKaM [OroBopy MpPUEAHAHHS,
KpeauTHU [OroBip 3arajlioM He MoxXe
6yTM MOBHICTIO 3BeAeHWM [0 uiei moaeni.
Lle 3ymoBneHoO HeobXigHicTiO iHAMBIAYyanb-
HOMo OUIHIBaHHA KpPeaUTOCMPOMOXHOCTI
nosnyasnbHMKA Ta MOrOAXEHHSA ICTOTHUX
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YMOB [OrOBOpY, WO BUKI/IKOYAE YHiBEpCab-
HICTb YMOB ANS BCiX Y4YaCHUWKIB KpeguTHUX
NnpaBoBiAHOCUH.

3HaYeHHa KpeaWTHOro [AoroBopy K
NiACTaBM BWHUKHEHHSA KpeaUTHUX npa-
BOBIAHOCMH NPOSIBASIETbCA TAKOX Yy WOro
poni K iIHCTpyMeHTY 6anaHCcyBaHHS iHTep-
eciB cTopiH. 3 oaHoro 60Ky, KpeauToAa-
Beub 3auikaBneHun y MiHimizauii diHaHco-
BUX PU3UKIB i 3abe3nedyeHHi NOBEpPHEHHS
HaZaHMX KOWTiB, 3 I[HWOro - no3un-
yasbHUK NoTpebye UiTKUX, 3po3yMinnx
i crnpaBeAnuMBMX YMOB KpeaWTYBaHHS.
CamMe HanexHe npaBoOBe peryaloBaHHS
dopMM Ta nopsAKYy YKIaAeHHs KpeauT-
HOrO A0roBOpYy AO3BOJIIE AOCArTU Takoro
6anaHcy Ta 3HU3UTK piBEHb KOHMNIKTHOCTI
y cdepi dpiHaHCOBUX MOCAYT.

Y Cy4acHih UMBINICTUYHIN OOKTPUHI Kpe-
OVUTHI NpaBOBIAHOCMHW pPO3rNa4alTbCa 4K
pi3HOBWA, AOroBipHMX 3060B’A3aHb Yy cdepi
(iHaHCOBMX MOCAyr, ANS SKUX XapakTep-
HUMW € niaBuWeEHI BUMOrM Ao aobpoco-
BICHOCTi CTOpPiH, NpPO30pPOCTi AOroBipHUX
YMOB | HanexHoro iHMOpMyBaHHA MO3u-
yanbHWKA, TOMY € HeobXiaHiCTb BCTaHOB-
JIEHHS 3arafibHMX nNpasui 4719 KpPeauTHOro
Aorosopy. ICTOTHMMKM ymMOBaMu KpeauTHOro
[OroBOpy € npeaMmeT porosopy (30kpema,
BMA KpeauTy 3a cnocoboM MOro HajaHHg,
po3Mip KpeauTy, BanTa KpeauTy); YMOBWU
WoAO pO3Mipy NpPOUEHTIB, TUMNY MNpPOLEHT-
HOI CTaBKW, MNOPSAKY CMaaTtu MpPOLEHTIB,
Yy pasi 3aCToCyBaHHS 3MiHIOBAHOI MPOLEHT-
HOI CTaBKM YMOBM WOAO NOpsaky ii obumc-
NIEHHS Ta MaKCMMasbHUA pPO3MIp MPOLEHT-
HOi CTaBkMu, WO MOXe 6yTW 3acTOCOBaHuWW;
CTPOK, Ha KM HAJAETbCA KpeauT, a TakoxX
yCi Ti YMOBM, WOAO0 AKMX 3@ 3a9BOK XO4a
6 oaHiei 3i cTopiH Mae 6yTM [A0CArHYTO
3rogun. IHWe Moxe 6yTn BCTAaHOBAEHO 3aKO-
HOM [6, c. 136].

MocnneHHa 3axucTy npas MoO3nYanbHU-
KiB, 0Co6nMBO Yy cdepi CNOXMBYOro Kpeau-
TyBaHHS. 3anpoBagxeHHs 060B’A3Ky none-
peaHboro  iHhOpMyBaHHS, BCTaHOBJIEHHS
obMexeHb WoA0 OAHOCTOPOHHbLOI  3MiHU
YMOB [J0roBopy Ta BW3HAHHSA HIKYEMHUMU
KpeaAnTHUX [AOroBOpiB, yKIaAeHux 3 nopy-
LWEHHAM BMMOr Ao ¢opMu, CNpUSE MiaBu-

LWEeHHK piBHA NpaBoBOi BWU3HAYeHOCTI Ta
ctabinbHoCTI umBinbHoro obopoty [3; 5].

BucHoBkK. [lpoBeneHe  AOC/IAXEHHS
A03BONSIE 3p06MTU BUCHOBOK, WO KpeauT-
HUA [OroBip € K/KYOBOK UMBINbHO-Npa-
BOBOK NiACTaBOK BUMHWKHEHHS KpeauTHUX
NpaBoOBIAHOCUH | CAMOCTIMHOK  AOroBip-
HOK KOHCTPYKLUI€ED, SIKa MAE KOMMIEKCHUN
XapakTep i NoeaHye B cobi enemeHTn npu-
BaTHOMpaBoBOro Ta nybniyHO-NpPaBOBOro
perynioBaHHs. Moro yKknaseHHs NopoaXye
3060B’s13aNbHI NPaBOBIAHOCUHU MiX Kpeau-
ToAaBLEM i NO3UYANIbHUKOM, Y MexXax SKUX
peani3yTbCs B3a€EMHiI Cyb'ekTMBHI npaBa
1 060B’A3KM CTOPIH.

MoMeHT YyKNnaZleHHs KpeauTHOro [Aoro-
BOPY MOB'A3YETbCS 3 AOCSATHEHHAM 3roam
LLOAO ICTOTHMX YMOB Yy NMUCbMOBI abo enek-
TPOHHIN OpMi, WO MaEe NpuUHUMNOBE 3Ha-
YEeHHS ANS BU3HAYEHHS MOMEHTY BWHUK-
HEHHS KpeaUTHUX MNpaBOBIAHOCUMH i 0bcsary
BiANOBIAANIbHOCTI CTOPIH.

ObrpyHTOBaHO, WO QA0 ICTOTHMX YMOB
KpeAuMTHOro [AOroBOpy HanexaTb npea-
MeT [O0roBOpy, CTPOK MOBEPHEHHSA KpeauTy,
a TaKoX Ppo3Mip i nopsanok cnnatm npo-
LeHTiB. HanexHe norogXeHHa uuMx YyMOB
€ HeobXigHOW nepeayMoBOK BUHUKHEHHS
3060B’3aHHS, ToAi SIK iX BiACYTHICTb abo
HEeHaNleXXHe BU3HAYEHHS CNPUYMHSIE iICTOTHI
npaBoBi Hacnigku, 30KpemMa MNoB'A3aHi
3 HiK4YeMHICcTIo gorosopy abo ycknagHeHHsM
NOro BUKOHaHHS.

Ocobnuey yBary npuaineHo ¢opmi Kpe-
ANTHOrO [OroBOPY $IK BaXMBIN rapaHTii
3aXUCTy npaB Y4YaCHWUKIB KpeauTHUX npa-
BOBIAHOCWH. Hepoaep>aHHA BWUMOr LWOAO
NMUCbMOBOI (POPMU KpPeaAUTHOro A0rosopy
npuM3BOANTL A0 WOr0 HIKYEMHOCTI Hesa-
NeXHo Big dakTy OTPMMaHHS MO3MYanbHU-
KOM rpoOLIOBUX KOLWTIB, TOAI 9K MOXJ/IUBICTb
YKNageHHs AOroBOpY B €NeKTPOHHIN dhopMi
BiAMOBIAAE CyYaCHMM TeHAEHLiIM pO3BUTKY
(piHaHCOBMX NOCAYr 3a YMOBWM AOTPUMAHHS
BMMOI 3aKOHOAABCTBA.

YAOCKOHaNEeHHS MpaBoOBOro peryiloBaHHS
YKNaAeHHs KpeauTHUX A0orosopiB y umdpo-
BOMY CepeoBMULLi, @ TaKOX PO3BUTOK Mexa-
Hi3MiB 3aXWCTy npaB MNo3u4anbHUKIB Y Big-
HOCMHaxX 3 6aHKkamu.
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OKPEMI NMNTAHHS KBAJTIGIKALUII TA PO3MEXXYBAHHSA 3J1I0UMMHIB,
IOPUANYHI CKNAAN AKUX NEPEABAYEHI B ANCNMO3UNLUIAX CTATTI 180
KPUMIHAJIbHOIO KOAEKCY YKPAIHM, 3 IHWWMMU KPUMIHAJIbBHUMMU
NMPABOMOPYLWEHHAMMN

KoBTyH Onekciu Inniv,
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acnipaHT

[JepxaBHoro yHiBepcuTeTy «KWiBCbKMIA aBiauiiHUA iHCTUTYT»

MeToto HayKOBOI CTaTTi € AOCNAXKEHHS NMUTAHHS, SIKE CTOCYETbCS KBaJlighikalii 3/104MHiIB, Biarno-
BigasibHICTb 3a sIKi nepegbayvera y ctarti 180 KpuMiHasnbHOro KogeKkcy Ykpainm «llepelukoaxaHHs
3AINCHEHHIO penirisiHoro obpsay». ABTOp pO3rnsaac AaHy KpUMiHaabHO-1paBoBy HOPMY SIK Taky,
LJO CK/1GAAETbCS i3 ABOX OPUANYHNX CKNaAiB 3/104MHIB, nepeabadyeHnx y pi3HUX 4acTuHax OAHi-
€l cTatTi. g no3uyisi 06rpyHTOBaHa B IHLUMX AOC/TIAXKEHHSIX aBTopa. Came ToOMy B Uik HayKoBil
CTaTTi CrnoYaTKy po3r/isiAarTbCs NMUTaHHS KBasigikalyii 3@ CyKyrnHICTIO Ta 3a npaBuiaMy KOHKY-
PEHLUIi 3/104MHY, CKAag sIKoro nepegbadeHni y ancrno3udii yactmHn 1 cratri 180 KpuMiHaabHOro
KoaeKkcy Ykpainn. Lje cTtocyeTbcsi kBasigikayii 3a ctatramm 161, 296, 356 KpuMiHasibHOro Kojek-
cy Ykpaitn. ABTOp BMC/IOB/TOE CBOIO MO3ULII0 L0AO0 KBanigikalii KbMMiHabHNUX rpaBoriopyLlUeHb,
rnepenbadyeHnx y ANCro3nLisiX UnMx CTates, | 3/104MHY, IOPUANYHUI CKIaa SIKOro riepenbadyeHunii
y ancno3udii yactnHu 1 crarri 180 KpuMiHaibHOro KoAeKcy YKpaiHn. BKa3yrTbCsl 03Haku, 3a
SKUMU NPOBOANTBLCS] PO3MEXYBAHHS IOPUANYHNX CKAGAIB KPUMIHAbHUX NMPaBonopyLUeHb, Nepes-
b6ayeHux y ANCro3nLisix BKasaHux CTaTed.

LlJo cTocyeTbcsi KBaJsigikauii 37104NHY, HOPUANYHUI CKAaA SIKOro nepeabadyeHuii y Ancrno3uii
yactuHu 2 crarti 180 KpuMiHasibHOro KoAekcy YkpaiHu, To BpaxoByrTbCS Taki 03HaKku, siK cre-
LiasnbHWA Cy6’eKT 3/104MHY, SIKMUM MOXE BUCTYnaTv NpauiBHUK rMpaBoOXOPOHHOro opraHy (crar-
TS 365 KpuMiHaibHOro KOAEKCY YKpaiHu), a Takox Takwi crieyiasibHui Cy6’eKT, sIK BiiCbKOBa
cnyx6boBa ocoba (cratra 426-1 KpuMiHanibHOro Kogekcy Ykpainm). TobTo B gaHOMYy BUNaAKy
OCHOBHOIK pPO3MEXYBAa/IbHOK O03HAKOK BBAaXa€TbCs CyO’€KT KPUMIHA/IbHOrO rMpaBornopyLIEHHS
i 06rpyHTOBYETbLCS lyMKa LoA0 KBastighikalii 3a CyKynHICTIO KPUMIHaIbHUX PpaBonopyLUeHs. Lije
OJHUM MUTaHHSIM, 1K€ PO3r/NISAa€EThbCa y CTatTi, € NUTAaHHS KBaJjigikalii 37104MHY, HPUANYHNI
cKknag sikoro nepeabadeHnii y ancrosnuii yactuHu 2 cratri 180 KpuMiHanbHOro Kogekcy Ykpai-
HU, 3 [HLWUMW HACUITTbBHULbKUMU KPUMIHA/TbHUMU NPaBoMopyLUIeHHSIMAU. ABTOP JOX0ANTb BUCHOBKY
o0 HEOBXIAHOCTI BHECEHHS 3MiH A0 cTatTi 180 KpuMiHasibHOro KOAEKCY YKpaiHu SIK LUJISIXOM
rnoainy ii Ha ABi OKPeMi CTaTTi, TaK i LISIXOM BHECEHHS [0 KOXHOI 3 HUX KBasi®ikyrumx 03HaK.

KnrouoBi cnoBa: kBasigikayisi KpUMiHaIbHUX rpaBoropyLUeHb, PO3MEXYBaHHS KPUMiHab-
HUX NpaBonopyLUEeHb, peniriiHui obpsa, csoboda BipoCrnoBiaHHs, NMPUMYLLYBaHHS, MepeLuKo-
JXKaHHS, NoTepniing, CBALLEHHOCTYXNTEb.

Kovtun Oleksii. Selected issues of qualification and delineation of crimes,
the legal elements of which are prescribed in the dispositions of Article 180
of the Criminal Code of Ukraine with other criminal offenses

The purpose of this scientific article is to examine the issue concerning the qualification
of crimes, liability for which is provided for in Art. 180 of the Criminal Code of Ukraine "Obstruction
of the performance of a religious rite”. The author analyzes this criminal law provision as one
consisting of two separate legal compositions of crimes, stipulated in different parts of the same
article. This position has been substantiated in the author’s previous studies. Therefore, the article
primarily addresses issues of qualification based on the aggregate of crimes and the rules
of competition regarding the crime, the elements of which are prescribed in the disposition
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of Part 1 of Art. 180 of the Criminal Code of Ukraine. This concerns qualifications by Arts. 161,
296, and 356 of the Criminal Code of Ukraine. The author expresses their position regarding
the legal characterization of criminal offenses provided for in the dispositions of these articles
and the crime defined in Part 1 of Art. 180 of the Criminal Code of Ukraine. The criteria for
the delimitation of the legal compositions of criminal offenses stipulated in the dispositions
of the aforementioned articles are highlighted.

Regarding the qualification of the crime defined in the disposition of Part 2 of Art. 180
of the Criminal Code of Ukraine, signs of a special subject of the crime are taken into account,
which may include a law enforcement officer (Art. 365 of the Criminal Code of Ukraine), as well
as such a special subject as a military official (Art. 426-1 of the Criminal Code of Ukraine).
Thus, in this case, the subject of the criminal offense is considered the main distinguishing
feature, and the opinion regarding qualification based on the aggregate of criminal offenses is
substantiated. Another issue examined in this article is the qualification of the crime defined in
Part 2 of Art. 180 of the Criminal Code of Ukraine in relation to other violent criminal offenses.
The author concludes that it is necessary to amend Art. 180 of the Criminal Code of Ukraine,
either by dividing it into two separate articles or by introducing qualifying features to each
of them.

Key words: qualification of criminal offenses, delimitation of criminal offenses, religious rite,
freedom of religion, coercion, obstruction, victim, member of clergy.

BnaHkeTHICTb  HOpM, SKi  MICTATbCA UM HenpsiMe obMexeHHs npaB abo BCTa-
y cT. 180 KpuMiHanbHOro kogekcy (gani — HOBMEHHSA MPSMUX UM HenpsaMux MpuBineis
KK) YkpaiHu «lNepelwKoaXaHHa 34iIMCHEHHIO  FTPOMaAsiH 3@ O3HaKaMu peniriiHMx Ta iHWux
penirinHoro obpsaay» [1], CNPUYMHSIE NPO-  MEpeKOHaHb.

6neMnm 3 po3MexyBaHHSM 3 HOpMaMmu, O.M. LWapmap yBaxa€, WO OCHO-
nepenbayeHnmMn iHwuMm crattamm  Oco-  BHWMM 6e3nocepegHiM  06’'€KTOM  3/104MHY,
6nmBoi yactnHm KK YKkpaiHm, Sk Hacnigok —  ckiag saKkoro nepeabavyeHuMn y AMCNO3U-
npobnemn Ans npaso3acTocoByBayiB nig Uil cr. 161 KK YKpaiHu, € piBHICTb rpoma-
yac keanidikauii aisHHA 3a Ui€to cTaTTelo. ASH Y iXHIX KOHCTUTYLiINHMX npaBax Ta piB-

Y 4. 1 cT. 180 KK YKpaiHn nepeabauyeHnin  HicTb iX nepea 3akoHOM [4, c. 324]. TobTo
IOPUANYHMIA  CKNaA 3M04MHY «He3akoHHe  06'eKkTMBHa CTOpOHa PUAMYHOIO CKiaay
nepewKkoaXaHHs 34IMCHEHHIO penirinHoro  37104MHY, nepeabayeHoro B AMCNO3uMUii
0bpsgy, wo 3ipano abo nocrtasmno niga 4. 1 ct. 180 KK YKpaiHu, Moxe 36iratucs 3a
3arposy 3puBy penirinHnin obpsa». Ha Hawy  3MiCTOM 3 06'€EKTUBHOIO CTOPOHOI 3/104MHY,
OYMKY, KPUTEPIEM pO3MEeXYBaHHS 3/104MHY, CKNag SKoro nepeabavyeHnn y amcnosuuii
cknag skoro nepeabayeHwnit y amcno3umuii  cT. 161 KK YkpaiHn. Ane ocHOoBHMI 6e3mno-
Y. 1 uiei craTtTi, Big IHWMX KPUMIHANBbHUX  CepeaHin 06'eKT UMX 3N04KMHIB byae pizHUN,
npaBoOnopyLleHb € OCHOBHMI 6e3nocepeaHin  y nepwoMy BunagKy — npaBo Ha 6esnepe-
06’eKT 3N104UMHY — NpaBo Ha 6e3nepewkogHe  WKOAHE 3A4iINCHEeHHS penirinHx obpsaais,
34IMCHeHHs penirinHnx obpsaais [2, ¢. 173]. a y ApyroMy - piBHOMpPaBHICTb FpoOMaAsH.
MOTWB CKOEHHS LbOro 37104MHY MOxe 6yTm  ToMy, Ha Hawy AYMKY, Ui 3104MHKM Tpeba
Pi3HMM, @ MEeTOK UbOro 3/104MHY BAaCHE  pO3MEeXOoBYBaTW 3a OCHOBHMM 6e3nocepen-
i € MocaAraHHa Ha OCHOBHWI 6e3nocepenHin  HiM 06’ekToM.
06’ekT WNSXOM 3puBY penirinHoro obpsay AKWO X MepelwKoaXaHHSA 34iINCHEHHI0
[3, c. 350]. penirinHoro o6paay BYWMHSAETLCA 3 MOTU-

Hanpuknaa, y aucnosmuii ct. 161 KK  BiB penirinHoi HeTepnumocTi (o6oB’sa3koBa
YKpaiHn «[llopyLlIeHHs PiBHOMPABHOCTI rpo- O3HaKa O6'€KTMBHOI CTOPOHW  3M0YMHY,
MaAsiH 3anexHo BiA4 iX pacoBOi, HauioHanb-  CKfag $Koro nepeabadeHuit y amcnosmuii
HOi, perioHanbHOi HanexHocTi, penirinHux c1. 161 KK YkpaiHn), To kBanidikauis, Ha
NnepeKoHaHb, [HBaNIAHOCTI Ta 3@ IHWWMK  Hawy AYMKY, Ma€ 34iMCHIOBATMUCS 3@ CYKYyn-
O3HakaMu» nepepbayeHi yMUCHI Aii, cnpsa-  HicTio 3n104mMHiB (4. 1 cT. 180 Ta BianosigHa

MOBaHi, 30KpeMa, Ha po3nantoBaHHS peni- 4yactMHa cT. 161 KK YkpaiHu), OCKinbKu
riMHOI BOPOXHEYi Ta HeHaBuCTi, o06pasa  3N0YMHM MOCAralTb HA Pi3Hi, Xo4a i CXOXi,
NoYyTTiB rpoMaAsH y 3B'A3KYy 3 iXHiMM peni- OCHOBHi  6e3nocepeaHi o06’ektn. TobTo

MNHUMM MEepeKkoHaHHAMKW, a TakoxX npsMe cT. 161 KK YkpaiHn € 6inbli 3aranbHo
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HOPMOIO, WO 3axuWaEe PpiBHOMPABHICTL Ta
rigHicTb ocobu uyepes ii nornagn, 3okpema
M penirinHi, a 4. 1 ct. 180 KK YkpaiHu
€ CneuianbHOK HOPMOIO, WO 3aXULIAE OKpe-
MW KOMMNOHEHT cBob6oaM BipoCMOBIAAHHA -
3AINCHEHHS peniriiHoro obpsaay.

MpobneMHMM € TakKoX poO3MexyBaHHS
3/I04MHY, PUAMYHUI CKnah SIKOro nepej-
6auyeHnn y aumcnosmuyii 4. 1 cr. 180 KK
YKpaiHu1, i3 KpUMiHaNbHMM MpaBonopyLleH-
HAM, HOPUAWMYHMIA CKNag sikoro nepenbade-
HUIA Yy AUcno3uuii cT. 296 «XyniraHcTBO».
Hanpuknag, He3akoHHe nepewKomXaHHS
3MINCHEHHIO  penirinHoro obpsay Moxe
6yTn BUMHEHe 3 XyNiraHCbKMX MOTUBIB, ane
06’€KTOM KpMMiHaNbHOro nocsiraHHa 6yae
csoboga BipocnoBigaHHS, @ came npaBoO Ha
6esnepelwkogHe  34INCHEHHS  penirinHuMx
0bpsaie. TobTO AisIHHA 3 MepeLllKOAXaHHS
3MINCHEHHIO penirinHoro obpsay MOXYyTb
Math XyniraHcbKuin xapaktep (30KpeMa,
rpybe nopyleHHs rpoMaaCbKoro nopsiaky
3 MOTMBIB SIBHOI HenoBaruM A0 CyCninbCTBa)
Ta 36iratucs 3 06'€eKTMBHOIO CTOPOHOK KpU-
MiHaNbHUX  MpPaBoOMoOpyLeHb,  OPUANYHI
cknagn sakux nepeabadeHi B aAncnosmuii
cT. 296 KK YkpaiHu, ane y ct. 296 Ti cami
XYNiraHcbKi Aii cnpsaMoBaHi Ha MOpYyLUeHHS
rpoMaacbkoro nopsiaky sik Ha o6’ekT uboro
KPUMiHaNbHOrO NpaBOMOPYLUEHHS, @ HE Ha
npaBo Ha 6e3nepellKkogHe 34iNCHEHHS peni-
rimHMx obpsais.

3 06’eKTUBHOI CTOPOHW CKNaay 3/104MHY,
nepeabayeHoro B Aucno3umuii 4. 1 ct. 180
KK YkpaiHn, nepewkoa)XaHHs 34iINCHEHHIO
penirinHoro obpsay HanyacTiwe  Bigby-
BAETbCA Y rpOMAACbKOMY MicUui Ta MoOXxe
CynpoBOAXYyBaTUCA AisMW, €Ki BogHO4Yac
€ AK NepelKoAKaHHAM 34INCHEHHIO peni-
rinHoro obpsay, Tak i rpybrM nopyLleHHaM
rpomMaacbkoro nopsaky [5, c. 201], To6TO
Ti, aki 36iratotbcsa 3 060B’A3KOBMMK O3Ha-
KaMn 06’€KTMBHOI CTOPOHM XyniraHcTBa. Ane
OCHOBHUM 6e3nocepenHiM 06’'€KTOM XyniraH-
CTBa, Ha BIAMiHY Bi4 NepelwKoKaHHSA 34iNn-
CHEHHIO penirinHoro obpsiny, € rpoMaaCbKui
nopsiaoK. AKWO nopiBHIOBATU CybH'eKTUBHY
CTOPOHY CKNaAiB UMX KPUMiHANbHUX MpaBo-
nopyLleHb, TO MOTUB SIBHOI Hernosaru 4o cyc-
NiNbCTBa, SIKMA NPSIMO BKasaHUM y AUCMO3U-
uii 4. 1 cT. 296 KK YkpaiHu sk 060B’a3K0BU#
€NEeMEHT, MoXe 6yTn 1 y pa3i BUNHEHHS 310~
UYMHY, CKNag SKOro nepeabayeHui y amcno-
3umuii 4. 1 cT. 180 KK YkpaiHu.

TobTto rpybe nopyleHHa rpoMagCbKoro
nopsiaky nMig 4Yac nepewKkoAXaHHs 34iu-
CHEHHIO penirinHoro obpsay Moxe 6yTu
CnocoboM BUMHEHHS 3/104YMHY, CKag SIKOro
nepeabayeHnn y aucnosmuii 4. 1 crt. 180
KK YkpaiHu, ane, Ha BiAMiHY Bi4 KpuMi-
Ha/IbHOrO MNPaBOMOPYLUEHHS, CKNag $KOro
nepeabayeHnin y pgucnosmudii  cT. 296
KK YkpaiHu, TnopylweHHsS rpoMagCbKoro
nopsaky He € 06'eKTOM KpUMiHaNbLHOro npa-
BOMOpPYLIEHHS, @ BUCTYNa€E nuwe cnocobom
AOCSArHEHHA MEeTU — MepeLlKoaXaHHS 3A4iN-
CHEHHIO penirinHomy obpsiay.

SKWO X METOK KpWUMiHaNbLHOrO npaso-
nopyleHHs 6yno K nepewkoaXaHHSA 34in-
CHEHHIO penirinHoro obpsiay, Tak i rpybe
NOpYLUEHHSA rPOMAACbKOro nopsiaKy, To KBa-
nipikyBaT Ui 3M04YMHHI AisHHA Tpeba 3a
CYKYMHicTiO — 4. 1 cT. 180 Ta BignoBiaHO
4YaCTUHOLK CT. 296 KK YkpaiHu.

Ule oAgHMM KpWUMiHANbHUM MpPaBoOMo-
pYWEHHAM, O3HaKm 06’EKTMBHOI  CTO-
POHWU AKOro MOXYTb 36iratnmcs 3 o3Hakamu
06'€EKTUBHOI CTOPOHW 37104YMHY, OPUANY-
HWUIA CKnag aKkoro nepepbayeHnin y Aauc-
nosmuii 4. 1 ct. 180 KK YkpaiHun, € Kpumi-
Ha/lbHUN NPOCTYNOK, PUANYHUIA CKNag
akoro nepenbaveHuin y amcnosndii ct. 356
KK Ykpaiin «CamonpaBcTBo». TakKi O3HaKu
MOXYTb OyTW pi3HUMM, Hanpuknag AistHHA
3 HeJonyweHHs BipsH 4n/abo cBsLWeHHOC-
nyxutenis Ao XxpamiB (KynbTtoBux 6yai-
BeSlb) 3 METOK MepewKoanTU 3A4IMCHEHHIO
penirinHoro obpsaay 4epes cnip npo npaso
BIACHOCTI Ha Taky byaiBnto. Y TakoMmy pasi,
AKLWO METOK € SK NepelKoaXaHHS 34in-
CHEeHHIO penirinHoro obpsay, Tak i camo-
BiflbHe, ycynepey yCTaHOBJIEHOMY 3aKOHOM
nopsiAKy, YYMHEHHS 6yab-gKux Ain, npaso-
MipHICTb SKMX OCMOPKETHLCA, TO Ui AiAHHSA
Tpeba kBanidikyBaTM 3a CYKYMHIiCTIO -
Y. 1 c1. 180 Ta cT. 356 KK YkpaiHu. Akuwo
X 3HayHa wWwkoja iHTepecaM rpoMajsiHWHa
Yn rpoMaaCbKMM iHTepecaM BusABMAIACA
y 3puBi peniriniHoro obpsay, To Taki AigHHS
Tpeba kBanidikyBatm 3a 4. 1 cT. 180 KK
YKpaiHu. 3a camonpasCTBa YMWCeN Cnps-
MOBaHWN Ha peanisauito CBOro YysBHOrO
Yy OCroproBaHoOro npasa, a B 4. 1 ct. 180
KK YkpaiHn ymucen cnpsiMoBaHU caMe Ha
3puB penirinHoro obpsaay. OTxe, aKwo Aii
BUMHEHI B MeXax MaWHOBOrO 4u iHLWOro
cnopy, Ae Cyb’eKT KpuMiHanbHOro npaso-
NOpYLEHHS, MOXINBO YSIBHO, 06CTOOE
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CBOE npaBo, TO KBanigikauia Mae Biaby-
BaTucA 3a c1. 356 KK YkpaiHu. Y pasi Big-
CYTHOCTI 6yAb-KMX YysiBIeHb NpO npaso
B/TACHOCTI 4K iHWe npaBa, a 3a HasABHOCTI
MeTU — NepelKoAXXaHHA 34INCHEHHIO peni-
rinHoro o6psaay, kBanidikauis ™Mae Bia-
6yBatnucsa 3a 4. 1 ct. 180 KK Ykpaiuu.
AKWO X nigcTaBM MNpPoO HasiBHICTb MaWHO-
BUX UM iHWKX NpaB €, TO Taki Aii Tpeba
kBanidikyBatn 3a cykynHictio (ct. 356 Ta
Y. 1 cT. 180 KK Ykpainmn).

YCi eneMeHTM CKnaay KpWUMiHaNbHOro
NpPaBoONOpPYLIEHHS HEepoO3pUBHO MOB'A3aHi
OAWH 3 OAHMM. TOMYy MeTa KpUMiHANbHOro
NpaBonNoOpyLeHHs sK Cyb6’ekTMBHaA 0O3Haka
cnpsiMoBaHa Ha 06’eKT KpuMiHanbHOro npa-
BOMOPYLUEHHSA K 06'EKTUBHY 03HaKy. TobTo
BigMeXyBaTW Ui KpuMiHanbHi npaBonopy-
LUEHHA MOXHa He TiNbKu 3a 06’€KTOM Kpu-
MiHaNbHOro MpaBoOMOpPYLIEHHS, ane M 3a
MeTOH.

Le opHiewwo npobnemoto
BaHHA KPWMIHANbHOIrO MpaBOMOpYyLUEHHS,
BiANOBiAaNbHICTb 3@ sKe nepeabayeHa
B 4. 1 ct. 180 KK YKpaiHu, € nepeLlko-
OXaHHS  3[4INCHeHHs  penirinHoro obpsaay
(piet0  unm  6e3miaNbHICTIO), SKe BYUHEHE
npauiBHUKOM  MPaBOOXOPOHHOr0  OpraHy
3 nepesuweHHsaM Bnagn abo cnyxb6oBumx
noBHoBaxeHb. O6’ekTMBHa CTOpPOHa TakKoro
nepewkoiXXaHHA Ha nepwuin nornsg Moxe
KOHKYpyBaTu 3i CKIaAoOM 3/104MHY, HOpu-
ANYHUIA cknag sKoro nepeabadeHuin y auc-
no3uuii ct. 365 KK YkpaiHu «[lepeBuLLeHHS
Bnaan abo cnyx6oBux MOBHOBaXKeHb Mpa-
LiBHMKOM MpPaBOOXOPOHHOr0 OpraHy», 0Co-
61MBO SKWO TakKi AiSHHSA 3aBganu iCTOTHOI
LWKOAM OXOPOHIOBaHWM 3aKOHOM MpaBam,
iHTepecaM OKpeMWX TrpoMaasiH, TOMYy L0
3puB penirinHoro obpsiay MoXHa BBaaTu
Takow iCTOTHOK wWwkozot. I Toai cknapa-
€TbCA BpaxeHHs, Wwo keanidikauito Tpeba
NPOBOANTM 3a NpaBuIaMuU KOHKYPeEHLiT Kpn-
MiHaNbHO-NMPaBoOBMX HOPM. Ane, Ha Hawy
AYMKY, TyT MawTb Micue ABa KPWUMiHA/IbHI
NpaBoOMNOpYyLIEHHs, OTXe, i ABa 06'ekTn
KpUMiHaNbHOro npasonopylweHHs - 6es-
nepewKoaHe 3AiMCHEHHS penirinHux obps-
AiB | BCTaHOBNEHWW NOPSAOK 34IMCHEHHS
npauiBHUKOM  NPaBOOXOPOHHOrO  OpraHy
CBOEI BNagn um cnyx6oBMX MNOBHOBA-
XeHb. OCKINbKM HUHI Takumx KBanidikyto-
UMX O03HaK, $K, Hanpukniag, <«npauiBHUK
NPaBOOXOPOHHOro opraHy» abo «cnyx6oBa

pO3MeXy-

ocoba», y cT. 180 KK YKkpaiHu HeMaEg, TO Ui
AisiHHA Tpeba kBanidikyBaTn 3a CYKYMHICTIO
(4. 1 cr. 180 Ta BIANOBIAHOK YaCTMHOW
cT. 365 KK YkpaiHn).

AHanoriyHi npobnemm BUHUKAKOTb, AKLLO
Taki [isSHHS, 9K NepeBULWEHHS BRaau 4u
Ccny>x60BMX MNOBHOBAaXeHb Y MeXaxX CBOEi
KOMMeTeHUii y BIiMCbKOBMX MNpPaBOBIAHOCK-
HaX, YYMHSE BiMCbkoBa cnyxboBa ocoba.
OpnAMYHUIA CKNaa Takoro 3/104MHY nepea-
6aueHnit y amcno3muii 4. 1 ct. 426-1 KK
YKpaiHu «[lepeBULLEHHSA BiNCbKOBOO
cnyx6oBoto ocoboto Bragn um cnyxob6oBux
NOBHOBaXeHb». HAKLWO BiNCbKOBa CIyX-
6oBa ocoba gieto un 6e34iANbHICTIO YMUCHO
HE3aKOHHO  MepewKoaXa€  34INCHEHHIO
penirinHoro obpsay, To6To 3puBaE peni-
rivHnim obpsa, i Taki Aii SBHO BMX0AATb 3a
MeXi HagaHux uin ocobi npaB 4Ynm NOBHOBA-
KeHb, @ TaKOX KLU0 Ui Aii 3aBAanmn iCTOTHOI
WKOAM, TO TaKi AisHHA Tpeba kBanidikysaTu
3@ CyKynHicTio (4. 1 cT. 180 Ta BignosigHa
yacTuHa cT. 426-1 KK YkpaiHu).

KputepieM, 3a skuMM kBanidikauia Bia-
6yBa€eTbCA 3a CYKYMHICTIO  KpUMiHasb-
HMX rpasBonopyweHb, Tpeba BBaxaTu
cyb’ekta. B ogHoMy BuMnagky ue 6yae
byab-aka ocoba - 3aranbHMin  cy6’ekT
(4. 1 ct. 180 KK YKpaiHu), ane aKWoO TaKi
Ail BUMHSIE BiicbKOBa cnyxb6osa ocoba, TO
il pii noTpebytoTb KBanidikauii 3a cykyn-
HicTo (4. 1 cT. 180 Ta BigNOBiAHA YacCTWUHa
CT. 426-1 KK YkpaiHn). Ue niakpecntoe,
WO BOHA BYMHMUIA ABa KpWMiHaNbHI rnpaso-
NOpYLEHHS, TUM CaMMM 3aBAasla LWKOAN He
nuwe TakoMmy 06’ekTy, K npaBo Ha b6e3ne-
pewkogHe 34IMCHEeHHS penirinHux obpsais,
a M YCTAHOB/IEHOMY MOPSAAKY 3A4INCHEHHS
BiCbKOBOK  cnyxb6oBo0  0coboto  CBOEI
Bfaaun um cny>x60BmMX NOBHOBAXEHb.

Y 4. 2 ct. 180 KK YkpaiHu nepenba-
YyeHa BIAMNOBIAANbHICTL He 3a KBanigiko-
BaHWUM CKMaZ 3/104MHY, HOPUANYHUIA CcKNag
akoro nepepbayeHun y 4. 1 cr. 180 KK
YKpaiHn, a 3a OKpeMuh 37104mH «[lpumy-
WYBAHHS  CBSALWEHHOCNYXUTENS  LUISIXOM
disnyHoro abo ncmxiyHOro HacunbCTBa A0
npoBefeHHs penirinHoro obpaay». Tomy
TYT nepenbayveHi He KBanidikyoun 03HaKW,
@ KOHCTUTYTUBHI O6'€EKTMBHI O3HaKWM <«npu-
MYLLYBAHHSA» Ta «HAaCUNbCTBO», LeiN 3/104MH
Tpeba BBaxaTW HACWUIbHULBKUM MOCSAraH-
HAM Ha cneuiasbHOro noTepnisnoro, a came
CBSILLEHHOCYXUTENS.
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Takum C€nocié CKOEHHS KpPWUMiHANbHOIO
NPaBoOMNOpPYLIEHHS, SK <NPUMYLLYBAHHSA».
Okpim 4. 2 c1. 180 KK YKpaiHn Tpannaerbcs
B AMCNO3uLigxX 6araTbOxX cTaTen, AKi Mic-
TATbCA B pi3HUX po3ginax Ocobnmeoi vac-
TnHn KK Ykpainu. Lle, 3okpema, cT. CcT. 134,
142, 143, 151-2, 154, 157, 174, 258-1,
280, 300, 301, 303, 342, 355, 369-3, 373,
386, 404, 442-1 KK YkpaiHn. Ha Hawy
OYMKY, PO3MeXyBaHHS i3 UMMM CKIajamu
Tpeba 3ailcHoBaTN 3a 06’'EKTOM KpUMiHanb-
HOro MpaBoOMOpPYLUEHHS, 30KpeMa 3a OCHO-
BHMM 6e3nocepedHiM 06’ekTOM — MNpaBo Ha
nposeaeHHs (abo HenpoBeaeHHs) peni-
rimHoro obpsay. Y cT. 3 3aKoHy YKpaiHu
«[Mpo cBoboay COBICTi Ta penirinHi opraHi-
3auii» NpsaMo BKa3aHO, WO He A0MYCKAETLCS
byab-aKe npuMMywyBaHHA A0 YydyacTi abo
Hey4JacTi, 3o0KkpeMa, y 60rocnyxiHHax, peni-
rimHMx obpsigax i uepeMoHisx [6]. Takox
y CT. 9 €EBpONENCbKOi KOHBEHLi MPO 3axucT
npae JOAMHM | OCHOBOMOMAOXHUX cBobOA
3a3HayvaeTbCs, WO ceoboja AYyMKW, COBI-
CTi 1 penirii BkIo4vae, 3okpema, csoboay
cnosigyBaTu cBoOw penirio abo nepeko-
HaHHSA Nig Yac 60roCNyXiHHS, BUKOHAHHS Ta
OOTPUMAHHS penirinHoi NpakTUKN Ta puUTy-
anbHUX ob6psaaie [7]. TobTo MixHapoaHi Ta
BiTYM3HAHI HOPMATMBHO-MPABOBI aKTW, HKi
perynoTb NPaBOBIAHOCMHKN Yy cdepi npaBa
nanHN Ha ceoboay BipocnoBigaHHS, NpAMOo
3ab0pOHAOTL  MPUMYLLYBAHHS,  30Kpema
M WoAo npoBeaeHHs penirinHux obpsais,
HaronowWyTb cBO6OAY iX 3AINCHEHHS.

3a3Buyain  noTtepninMM B OpUANY-
HMX CKnagax UMX KPUMiHaANbHMX NpaBo-
nopyleHb € 3arasabHUK noTepninuin, 6e3
YTOYHEHHSI MOro O3HaK, i BYMHIOTbLCSA Ui
KPUMiHaNbHi MPaBOMOPYLWEHHS 3 (HLWOW
MEeTOK, fKa He noB'si3aHa 3 MOPYLUEH-
HAM npaBa Ha cBob6oAy BipOCMOBiAAHHS.
B okpeMuMx HOpMax O03HakKu noTepnisioro
YTOYHIOKOTbCS, ane nuwe B PUAUYHOMY
CKnagi 3n04nHy, nepeabayeHoMy B AMCMNO-
3nuii 4. 2 c1. 180 KK YKkpaiHu notepninum
€ CBSALWEHHOCYXWUTESb.

MTaHHa WOAO PO3MEeXyBaHHSA HOpu-
ANYHOro cKknagy 3N04uHy, nepeanbayeHoro
B Aaucno3uuii 4. 2 ct. 180 KK YkpaiHm 3a
03HaKOK <«HacunbCTBO» (ane B JAaHOMY
pasi TiNbkK i3n4He), NOCTaE, KON BUYMHS-
€TbCS1 HACMNBLCTBO, BiANOBIAANBHICTL 3a SKe
nepenbayeHa y KpuMiHaNbHUX MpaBonopy-
LUEHHSAX, CKMaAM SIKMX MICTATbCS B AUCMO-

3nuiax cT. cT. 121, 122, 125, 126, 127 KK
YKkpaiHn. Taki cTaTTi MOXHa 3rpyrnyBaTu 3a
poaoBUM 06'€KTOM KpUMiHANbHOrO MNpaBo-
NMOPYLUEHHS <«XUTTS Ta 340pOB’S 0cobu».
SAKLWO KpuMiHanbHe NpaBONOpPYLUEHHSA, OpU-
ANYHUA cKnaa sikoro nepeabadeHuit y auc-
no3muii 4. 1 cr. 180 KK VYkpaiHu, Tpeba
pO3MeXoByBaTU 3 iHWWMWU KPUMiIHANbHUMMK
NpaBoNoOpyLEHHAMM 3@ O3HaKow 06’ekTa
KPUMiHaNbHOro npaBonoOpyLWeHHs, TO Kpu-
MiHanbHe NpPaBOMOpPYLUEHHS, HPUANYHUNI
cknag skoro nepeabaveHun y aucnosuuii
Y. 2 cT. 180 KK YkpaiHu, Tpeba po3mexoBy-
BaTW 3a TAKOK 03HAKOK 06’€KTa KpUMiHaNb-
HOrO0 MNpaBoOMOpYLWeHHs, $K noTepninum.
[lo Toro X us o3Haka npsiMo nepeabayveHa
B AMCro3uuii 4. 2 Ta 3a3HayveHa y KK Ykpa-
HX TiNbKW pa3. TakuM cneuianbHUM noTep-
NiUM €  «CBSALWEHHOCNYXUTeNb».  Xoua
BU3HAYEHHS TMOHATTS  «CBALEHHOCTYXMW-
Tenb» He Mictutbca y KK YKkpaiHu, Mu Bxe
AeTanbHO po3rnsganu ue nutaHHs [8].

Ha Hawy Aaymky, <«disnyHe Hacuib-
CTBO» y Amcno3muii 4. 2 ct. 180 KK Ykpa-
HNW He € HacunbCTBOM, HebedneyHum And
XUTTS UM 340pOB’A Ta MOXE OXON/BaTh
AisHHSA, nepeabayeHi B aucnosnuiax cr. 125
KK YkpaiHn «YMucHe nerke TifleCHe YyLWKO-
IXeHHS» Ta cT. 126 KK YkpaiHu «[lo6oi
i MopayBaHHA». [lpo uUe cBig4aTb CaHKUii
LUMX CTaTeu, WO BKa3ykTb HA CTYMiHb iIXHbOI
CyCninbHOI Hebe3neku.

Ane AKWOo npuMylyBaHHA (@ nNpuMyLy-
BaHHA Moxe 6yTu TiNbKM YMWUCHWUM) LWNS-
XOM i3nYHOro HacunbcTBa 6yno noeaHaHe
3 JiSHHAMKW, nepeabadeHMMM B ANCMO3N-
uiax cr. 121 KK YkpaiHn «YMuUcHe TsaxKe
TinecHe yuwKkomxeHHa», cT. 122 KK Ykpa-
iHN «YMWUCHe cepefHbOi TAXKOCTI TinecHe
ywKomKeHHa», cT. 127 KK Ykpainm «KaTty-
BaHHSA», TO TOAi BYMHEHE He OXOMJETLCS
Y. 2 cT. 180 KK YkpaiHn Ta notpebye kBa-
nidikauii 3a CyKynHIiCTIO KpUMiHanbHUX npa-
BonopyweHb (3a 4. 2 cT. 180 KK YkpaiHu
Ta BiANOBIAHOK CTATTEK 3 BULLE3rajaHux).
Taka cuTyauis NOACHIETLCA TUM, WO B pasi
CKOEHHS 3/104MNHY, OPUANYHUIA CKNaa SIKOro
nepeabayeHunit y gucnosnuii 4. 2 ct. 180 KK
YKpaiHU, BUYMHIOETbCS OiNblu TSXKE KpUMi-
Ha/lbHEe NPaBOMOPYLUEHHS.

TakoX BUISAAE HECUCTEMHUM Te, WO
TEPMIHOMOrYHUI 3BOPOT «MNCUXIYHE HACUNb-
CTBO» BXWBAETbCAd Yy KK YkpaiHu Tinbku
pa3 - y amcno3nuii 4. 2 ct. 180 KK Ykpa-
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HW. Y 4. 2 cT. 40 KK YKpaiHu we mnaertbcs
Npo KpuMiHanebHy BiANOBigaNbHICTL 3a
3aBAAHHA  WKOAW  MpPaBOOXOPOHKBAHUM
iHTepecaM ocobu, sika 3a3Hana «MnCcuxiyHoro
npuMycy». Xo4da, Ha Hawy AYMKY, <«NCcu-
XiYHUA NpUMYC» | «MNCUXiYHE HACUNbCTBO»
3@ 3MICTOM € TOTOXHUMMU MOHATTAMW, ane
B AAHOMY KOHTEKCTi BOHWM 3aCTOCOBYHOTbCS
NMPaKTUYHO Y TMPOTUJIEXXHOMY CeHCi. SAKLo
«rCcuxiyHe HacunbCTBO» y 4. 2 cT. 180 KK
YKpaiHM 3aCTOCOBYETbCS A0 ocobu cneui-
anbHOro notepninoro  (CBSAWEHHOCYXMN-
Tens) 3 MeTo NPUMYCUTU NPOTU NOro BONI
npoBecTn penirinHn obpsaa, KM € Uin-
KOM 3aKOHHMM Ta caM cobol He Mnopyllye
XOAHUX npas, TO B 4. 2 cT. 40 KK Ykpa-
HW 3a@3Ha4YeHO <«MCUXIYHMIA NpUMYyC» 0Cobun
00 3aBAaHHS LWKOAM MPaBOOXOPOHKBAHUM
iHTepecaM. Ha Hawy AyMKYy, y3arani, 3ragka
npo BuanM HacunbctBa (di3MyHe Ta ncu-
Xi4yHe) y amcno3uuii 4. 2 cT. 180 KK YkpaiHu
€ 3aMBO0, TOMY L0 MOHATTS «HACUIbCTBO»
oxonnte obuasa ui Buam [5, c. 202-203].

AKWO X «MNCUXIYHE HACUbCTBO» Y MNpu-
MYLYBaHHI CBALWEHHOCNYXUTena Ao npo-
BeAeHHs penirinHoro obpsay nos’'sa3aHe
3 norpo3oi B6MBCTBOM (Taka norposa
NoBUHHA 6yTM peanbHOK Ta KOHKPETHOW),
TO Taki AisaHHa Tpeba kBanidikyBatTn 3a
CYKYMHICTIO KpUMiHaNbHUX MpaBonopyLUeHb,
a came 3a 4. 2 cT. 180 KK YkpaiHu Ta Big-
NOBIAHOK 4acTuHOK CcT. 129 KK YkpaiHu
«[Morpo3a B6MBCTBOM>.

AKWO NpPUMMYLWYBaHHSA CBALLEHHOCTYXU-
Tenss A0 NpOBeAeHHs penirinHoro obpsay
LWASXOM (i3nyHOro abo NCUXiYHOro Hacuib-
CTBa BYMHeHe cny»x60B0ot0 0C060I0 3 BMKO-
PUCT@HHAM BnaguM 4u Cnyx60BOro craHo-
BULA, TO Take AiaHHS Tpeba kBanidikysaTu
3@ CYKYMHICTIO KpWUMiHa/bHUX npaBonopy-

weHb, T06T0 3a 4. 2 cT. 180 KK YkpaiHu
Ta BIANOBIAHOK YacTUMHOW CT. 364 «3no0-
BXWBaHHA Bnagot abo cnyxb6oBuM cCTa-
HOBMLLEM», @ AKWO TakKe AiSHHA BYMHEHe
npauiBHUKOM MPaBOOXOPOHHOIO  OpraHy,
TO 3a 4. 2 cT. 180 KK YkpaiHm Ta Bigno-
BiAHOK 4acTUHOW CT. 365 «[lepeBuLLEHHS
Bnagn abo cnyx6o0BMX MNOBHOBaXXeHb Mpa-
LiBHUKOM NPaBOOXOPOHHOI0 opraHy»,
AKLWO BINCbKOBOK cnyx60Bo 0coboto, TO
3a 4. 2 cT. 180 KK YkpaiHn Ta signosia-
HOK 4acCTUHOW CT. 426-1 «[lepeBULLEHHSA
BiNCbKOBOK Cny>60BotO 0coboto Bnagun uu
CNy>XX60BMX NOBHOBAXEHb>.

Ha ocHOBi pocnigxeHoro MaTepiany
MOXHa AiNTM TaknUX BUCHOBKIB, WO KBanidi-
Kauis 3104MHiB, nepeabavyeHnx y AMCno3u-
Lisgx 4YmHHOI pepakuii ct. 180 KK Ykpainu,
€ OOCUTb CKNaAaHot. Lle nos’a3aHo i3 6naH-
KEeTHICTIO CTaTTi Ta BiACYTHICTIO KBanigiko-
BaHUX i 0cobnmMBO KBanidikoBaHNUX CKNaais.

Y 3B'A3Ky 3 TWM, WO 3/104MHU, Nepea-
6ayeHi B aucnosuuiax cr. 180 KK VYkpa-
iHW, MOXyTb 6yTM CKOEHi cneuianbHUM
cyb’ektoM, y kBanigikauii Tpeba 3BepTatu
yBary Ha 3/104MHM, CKNagn skux nepenba-
YyeHi B gucnosuuisax cr. cT. 365 1a 426-1 KK
YKpaiHW, 3@ HasABHOCTI Ans UbOro Aocrat-
HiX nigcTaB MpOMOHYETbCA  KBanidikauis
3a npaBunaMmm  CYKYMHOCTI  KpUMiHaNbHUX
npasonopyLeHb. Takox y keanidikauii 310-
UMHY, OPUANYHMA CKNaa sKoro nepeaba-
yeHun y amcnosumuii 4. 2 cr. 180 KK Ykpa-
iHM, Tpeba BpaxoByBaTM BWA i CTyniHb
HAaCUNbHULUBKUX AiK, WO TeX BM/MBAE Ha
kBanidikauito. UWo6 cnpoctntn kBanidika-
uito AaisHb, nepenbayeHnMx y Pi3HUX 4YacTu-
HaxcT.180KKYkpaiHu, MponoHYETbCAA0NOBHUTH
4. 4. 1 Ta 2 uUi€i cTaTTi Tako KBaNidikyr4ow
03HaKOH0, K crneuianbHUM Cy6'eKT 3M10UNHY.
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DOBEAEHHSA ®AKTY HASIBHOCTI LWJIIOBY:
YKPAIHCbKWI TA MDXHAPOAHWNM NIAXIA

MenbHuk OnekcaHap CeprivoBuy,
orcid.org/0009-0004-1319-0947
acnipaHTt

MpuBaTHOro 3aknany BULLOI OCBITU
«KWIBCbKWI MDXHapOAHUI YHiBEpCUTET»

Cratra npucssdyeHa KOMIJIEKCHOMY aHanizy rnpobsiem AoKa3lyBaHHS aKkTy wWioby B KOHTEK-
CTi CTpiMKOI Umneposizadii npaBocyaas Ta CyCrijlbHUX BIAHOCUH B YKpaiHi. AKTyasbHiCTb Temu
3yMOBJ/IEHa 3HAYHOK KiJIbKICTIO MPaBoOBMX KOJIi3ik Ta NMPaKTUYHUX MEPELLKO/, 3 SKUMU CTUKAIOTbCS
aZBoKaTu Ta iXHi KJIIEHTU Mig Yac peasizadii npaBa Ha po3ipBaHHS W06y, 0cob/MBO B yMOBax
BOEHHOIO CTaHy.

LeHTpasibHO rpobsieMoro € HaAMIPHUE opManiaM CyAiB nepLuoi iIHCTaHuii, sKi, He3Baxarum
Ha rno3uyiro BepxosHoro Cyay, NpoAoOBXKYHTb HEOOrPyHTOBaHO BUMarat HasgaHHs opuriHany abo
Ay6nikata ceigoytsa rnpo wiob K eANHOro 4okasy, Lo niagTBePAXYETbCS AOCTIAXKEHHAMN aBTO-
pa. Ls BuMora irHopy€ OHTOJIOFYHY CYTHICTb AOKa3yBaHHS, A€ MNEPBUHHUM € (aKT AepKaBHOI
pEECTpauii y BigNoOBIAHUX PEECTPax, @ HE rnanepoBmii HOCIKA. Taka npakTuka pO3r/iAaETbCs 51K
ropyLIEHHS NpaBa Ha cripaBeinBuii cys 1a AOCTyn A0 npasBocyaas.

OKpeMo A0CNIAXYETLCA MpaBoBa KOi3isi MK 3aKOHaMu BULLIOT HOPUANYHOI CUIN 1PO €/1EKTPO-
HHWIA OKYMEeHTOO0ObIr, K MpupiBHIOTL KBasigikoBaHwi enekTpoHHui nigrinc (KEM) 4o BnacHo-
py4YHoro, Ta nig3akoHHumn aktamu (lpasunamm APALIC). Oprann [JPALC Ha Micysix 4acTto Big-
MOBJISIIOTbCS] BU3HaBaTu AoroBopu, nignucaHi KEI, 415 Bunaadi Ay61ikaTiB CBiAOUTB, L0 CTBOPIOE
3aMKHEHEe KOJI0 repeLIKos A1 a/1BOKarTiB.

Y cratTi npoaHanizoBaHO MiXXHapoAHWI AOCBIA, A€ aKLEHT 3p0bJIEHO Ha AaHNX PEECTPIB, & TAKOX
HEOOXIAHICTb YCYyHEHHS TEXHIYHUX NporaanH i KOHCepBaTu3My rpaBo3acToCyBaHHs B YKpaiHi.

KnrouoBi cnoBa: enieKTpoOHHUI nignuc, KBanighikoBaHui enekTpoHHui nignuc (KEIM), gocryn
[0 rpaBocyAns, posipBaHHs wioby, ceigoyrso npo wiob, ayébnikat, PALC, npasoBa KoJi3is,
HaaMipHwni ¢opmarnism.

Melnyk Oleksandr. Proving the fact of marriage: Ukrainian and International
approach

The article is dedicated to a comprehensive analysis of the problems associated with proving
the fact of marriage in the context of the rapid digitalization of justice and social relations in
Ukraine. The relevance of the topic is driven by a significant number of legal conflicts and practical
obstacles faced by lawyers and their clients in exercising the right to divorce, particularly under
conditions of martial law.

The central issue is the excessive formalism of the courts of first instance, which, despite
the position of the Supreme Court, continue to unjustifiably demand the provision of the original
or duplicate marriage certificate as the sole evidence, a practice confirmed by numerous studies
conducted by the author. This requirement ignores the ontological essence of proof, where
the primary factor is the fact of state registration in the relevant registries, not the paper medium.
Such practice is viewed as a violation of the right to a fair trial and access to justice.

Separately, the legal conflict between laws of higher legal force concerning electronic document
management, which equate the Qualified Electronic Signature (QES) with a handwritten signature,
and subordinate legal acts (DRACS Rules) is examined. Local DRACS bodies frequently refuse
to recognize agreements signed with QES for the issuance of duplicate certificates, creating
a vicious circle of obstacles for lawyers.
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The article analyzes international experience, where the focus is placed on registry data,
as well as the necessity of eliminating technical gaps and conservatism in law enforcement in

Ukraine.

Key words: electronic signature, Qualified Electronic Signature (QES), access to justice,
dissolution of marriage (divorce), marriage certificate, duplicate, DRACS (State Registration
of Civil Status Acts), legal conflict, excessive formalism.

1. MixHapoaHmMit nigxia po pAoBe-
AeHHSA PpaKTy HAasABHOCTI Wby

[oBeaeHHs akTy yknageHHs Wby
B  €BPOMNENCbKMX MpaBOBMX CUCTEMaX,
He3BaXatun Ha HasABHICTb iCTOPUYHUX,
KyNbTYPHUX | penirinHux ocobnmeocTen
y (OopMi MOro yknageHHs, rpyHTYETbCS Ha
yHiBepcanbHOMY npuHUMNi - ¢akTi aep-
XaBHOI peecTpauii. lOpuanyHy cuny MawTb
BUKJIIOYHO JaHi, BHecCeHi A0 BiANOBIAHOMO
3axMLWEeHoro AepxaBHoro peectpy. [lane-
poBe CBIiAOUTBO B 6iNbWOCTI OpPUCAMKLIN
€BpPONM € HEe NEPBMHHUM A0KA30M, a SmLwe
BUTArOM, (OpMani3oBaHMM BiATBOPEHHAM
pPEECTPOBOro 3anucy.

1.1. Irtania: MpuHUMn npiopurtety
peecTpauii

ITanincbke  3aKOHOA4ABCTBO, 30KpeMma
Codice Civile (UuBinbHn kogekc Ita-

nii), 4iTKO poO3MexoBYye penirinHnin obpsa
i umBinbHO-npaBoBi Hacnigku. LUnO6HI
BiAHOCMHWM HabyBalwTb PUANYHOI CUAN
BUKJ/TIOYHO 4Yepe3 peecTpauito B odilinHoro
odiuepa Stato Civile (aepxaBHoOro peecrpa-
Topa) [1].

Knioyosum MOMEHTOM € IHCTUTYT
trascrizione - BHeCeHHsS 3anucy npo uep-
KOBHWI w06 [0 [AepXaBHOrO pPeecTpy
aKTiB UMBISIbHOrO CTaHy. Lle nigakpecntoe
yHAaMeHTanbHy  OHTONOrYHY  CYTHICTb
pokasy: 6e3 3anucy [0 AepXaBHOro pee-
CTpy Wb He iCHYE SK pUANYHUIA daKT.
daKTUYHO, iTaniicbka cucTteMa [OOBOAWUTD,
WO NEepBMHHOK € He LepeMoHid, He nanip,
a CcaMe JepxaBHa peecTpauinHa Aia, saka
dikcyeTbca B Atto di Matrimonio (AKTi npo
wnob) [1]. Byab-gka BUMOra noaatn opwuri-
Han ceigouTBa, Konu akT peecTpauii Moxe
6yTVM nepeBipeHU y peeCTpi, €, 3 nornaay
ui€l Tpaamuii, KPUAUYHO HAAMIPHO.

1.2. MNpioputeT eNEeKTPOHHUX i LEeH-
TpanizoBaHMx peecTpiB: HiMeyumHa Ta
Monbwia

MoaibHMMN MexaHi3M, WO FPYHTYETbCSA Ha
LEeHTpani3oBaHin  €NeKTPOHHIN  peecTpa-
uii, nepeabayeHnit i B Takmx KpaiHax, K
Monbwa Ta Himey4unHa.

Y Tonbwi wnob perynoetbca Ustawa
z dnia 28 nwucronaga 2014 p. Prawo
o aktach stanu cywilnego. [OKyMeHTOM,
wo niaTeepaxye wnob, € Akt matzenstwa
(AKT npo wntob), AKUM iCHYE B €NeKTPOHHIN
dopmi B ueHTpanbHin cuctemi USC/CEWID
[2]. Byab-sikui nanepoBui BUTAT € Nulle
BIiATBOPEHHSIM AaHWUX pEECTPY, WO aBTo-
MaTUYHO 3HIMAE NUTaAHHSA Npo HeobXiaHICTb
noaaHHS (i3NYHOro «opuriHany» sk Takoro,
OCKiNIlbKW OpUriHanoOM € caM €eJIeKTPOHHUN
3anuc.

AHanoriyHum nigxig, peanizoBaHo
B  HimeyumnHi. 3ripHo 3  Personens-
tandsgesetz (PStG), 3anuc npo wnb

(Eheurkunde / Auszug aus dem Eheregister)
36epiraeTbCsd BUK/IOYHO B €EeKTPOHHOMY
AepXXaBHOMY peecTpi. HaBiTb Takuil icTo-
PUYHO BAXJ/IMBUWA IHCTUTYT, $SK LIEPKOB-
HUMA W6, He CTBOPKE XOAHWUX MPaBOBUX
Hacnigkie 6e3 noro peectpauii y Standesamt
[3]. TakMM 4MHOM, HiMeubKe Ta MnoJSibCbKe
3aKOHOAABCTBO  A0OBOAWUTL, WO  BiAMOBa
Y NPUAHATTI KOMii Yn BUTATY € He nuwe dop-
ManiaMoOM, a IirHOpyBaHHSAM CaMOro Mexa-
Hi3My Aep>XaBHOro obniky.

1.3. MpuHUKMN peecTpoBOro niaTreBep-
AxeHHs B IcnaHii Ta ®paHuii

Y poMaHCbKi npaBoBiM CiM'i, npeacTas-
neHin IcnaHiero Ta dpaHUi€ED, TaKoXx
AOMIHYE MpuUHUMN, 3rigHO 3 SKUM  dakT
wnoby € aKTOM AepXaBHOro, a He npueart-
HOroO YuM penirinHoro npaea.

B IcnaHii wntob peryntoetbcs Codigo Civil
Ta Ley de Registro Civil. ®akT wnoby nia-
TBepaXyeTbca Certificacion del Registro
Civil = BUTAroM 3 Aep>XXaBHOro LMBINBHOIO
peectpy. PeniriHi wnobu Takox noTpe-
6ytoTb 060B’A3KOBOI AepXXaBHOI peecTpauii
(iHckpunuii) y Registro Civil gna HabyTtTa
LUMBINbHOI YMHHOCTI [4; 5].

Y OpaHuii, 3rigHo 3 Code civil, wnb
niaTeepaxyerocsa Acte de mariage (AKTOM
npo wnb), SKnin € odilinHNM peecTpoBUM
3anucom y Répertoire Civil [6].

Omxe, Ui CUCTEMM [AEMOHCTPYHTb, LWO
K/IOYOBUM €N1eMEHTOM [O0Ka3yBaHHSA € He
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diznyHa HasBHICTb «AOKyMeHTa», a neri-
TUMHICTb iHoOpMaLii, Wo MIiCTUTbCS B Aep-
XaBHoMy 6aHKy paHux. Llen nigxia € aia-
MeTpasbHO MPOTUMIEXHUM [0 YKPaiHCbKOI
npakTuKn BuTpebyBaHHS NanepoBOro opu-
riHany, Konu iCHyYBaHHSA aKTOBOro 3anucy
HIKMM He 3anepeyvyyeTbCcs.

1.4. BUCHOBOK Mo po3ainy

He3Ba)katouM Ha BIAMIHHOCTI MiX npa-
BOBMMM CUCTEMaMM, Yy BCiX KpaiHax €C
dakT wnby nNiaTBEPAXYETbCS BUKIOYHO
AepXaBHUM peecTpoBuM 3anucoM. [lane-
poee abo enekTpoHHe CBiAOUTBO ue
niwe d¢opMa BIiATBOPEHHS AaHWUX PEECTpY.
Y UbOMYy KOHTEKCTIi BMMOra YKpaiHCbKWX
CyAiB nepLoi iHCTaHUii WoA0 HajgaHHA came
opuriHany uu aybnikata csigoutBa npo
wnob, konu dakT peectpauii BigoMUn i He
3anepeyyeTbCs, € aTaBi3MOM MpaBO3acTo-
CyBaHHs. Lle cBiguntb npo rnnboke Hepo-
3yMiHHA TOro, WO MEPBUHHUM € OpUANY-
HUM PaKT, 3adikCoBaHMA Yy [epXKaBHOMY
peecTtpi, a He dopmMa MOro AOKYyMEHTanb-
HOro Noceig4YeHHs. Taka npakTuka CTBOPHE
WTYYHi nepewkoan, Ki B €BPOMENCbKOMY
NpaBoBOMY MNOJli € HETUNOBUMMU | PO3LiHIO-
IOTbCA AK MOPYLWEHHSA NPUHUWUMIB AOCTYNny
[0 npasocyans.

2. Undposisayia Ta ¢dopmanism
y aoBeaeHHi pakTty wnoby B YKpaiHi

2.1. NMpaBoBa OCHOBa E€NEKTPOHHOroO
AOKYMeHTo0b6iry ta 1oro MixkHapogHe
3Ha4YeHHSA

YKpaiHCbKe 3aKOHOAaBCTBO, 0C061MBO
B OCTA@HHE JecATuniTTd, 3aknano npo-
rpecMBHy npaBoBY OCHOBY Ans raubo-
Koi  uudposizadii. QOyHAaMeHTalbHUMU
aKTaMn € 3aKoH YKpaiHun «[1po eneKTpOHHi
OOKYMEHTU Ta eNeKTPOHHUA [OKYMEHTOO-
6ir» [7] Ta 3akoH YkpaiHn «[lpo enekTpo-
HHY ideHTUdiKauito Ta eneKTPOHHI AoBipui
nocnyrun» [8].

Cam cobow kBanidikoBaHUN enekTpo-
HHUM nignuc (gani - KEMN) 3a npaBoBUM
CTaTyCOM TMpPUPIBHIOETLCSA A0 BJIACHOPYY-
Horo nignucy. Y ct. 18 3akoHy «[llpo enek-
TPOHHY iAeHTUdIKauilo Ta  eNeKTPOHHI
[OBipYi nocnyrm» 3a3HauveHo: <«KBsanigi-
KOBaHWi €1IeKTPOHHUN MignMc Mae ripe-
3yMmryito  BignoBigHOCTI  B/J1aCHOPYYHOMY
nignucy 1a € 3acoboM igeHTugikauii nig-
nucyBada» [8]. Lle nonoxeHHs Ma€ 6yTtu
BM3Ha4dalbHUM ANS CyAOBOi Ta agMiHicTpa-
TUBHOI MPaKTUKKW, OCOBANBO B KOHTEKCTI
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HaJaHHA nNpaBoBOi AOMNOMOrK. 3rigHO 3i
CT. 7 3aKOHY «[1p0 eneKTPOHHI AOKYMEHTH
Ta eNeKTPOHHUN [OKYMeHToO0bir», «opuri-
HasioM €JIeEKTPOHHOIro [OKYMEHTa BBaxa-
ETLCS MPUMIPHUK €JIEKTPOHHOI0 AOKYMEHTA
3 060B’SI3KOBUMU pEKBI3UTaMu, y TOMY
ynucni 3 eNeKTpoHHUM MigrnucoM asTopa
(niganucyBaya)» [7].

Lli 3akoHO4@BuYi akTW CTBOPKOKOTb MiLHWUM
pyHAAMEHT An1s eNeKTPOHHOro CyA04YMHCTBa
Ta NOBUWHHI 3abe3nevyBaTn H6e3nepelKoaHy
peani3auito npas agBokaTta Ta rpoMasH.

2.2. CepBic «[lia» sAK iHHoBauUin-
HUA nNpopMB Ta WMOro HepeanisoBaHi
MOXKJIMBOCTI

TexHiyHa po3pobka Ta BNpPOBAAXKEHHS
cepsicy «[ia» € He nNpocTo TexHIYHUM
iHCTPYMEHTOM, @ CUCTEMHOI JepXXaBHO
NONITUKOID, CNPSMOBAHOK Ha MOBHY HOpU-
AWYHY neranisauito uMdpoBUX AOKYMEHTIB.
Llem npouec 3akpinneHO HM3KOK 3aKOHO-
AaBuMX i MiA3aKoOHHUX aKTiB, SKi HajdatoTb
umbpoBuM aokymeHTaMm 3 «[ii» piBHY cuny
3 nanepoBMMK aHasoramu.

3okpeMa, 3akoH YkpaiHu «[lpo oco-
6nnBocCTi HagaHHa nybniyHMx (enekTpo-
HHMX NybniyHnx) nocnyr)» [9] npsamo npu-
PiBHSB e-AO0KYMEeHTU, $Ki BigobpaxatoTbcs
B «[ii», po ix nanepoBux abo nnacTuko-
BUX aHanorie, 3060B’A3ytounm HagaBauyiB
nocnyr npumMatn ix. CXOXWM 3aKOH, WO
HabpaB 4MHHOCTI i3 23 cepnHs 2021 p.,
3pobuB uMdpoBi NacnoptTM MNOBHUMU HOPU-
ANYHMMK aHanoraMu 3BUYAMHUX AOKYMEH-
TiB, OCTATOYHO 3aKpiNWB iXHiA nNpaBOBUM
cTtatyc. lOpnanyHa cuna KOHKPETHUX OO0KY-
MEHTIB TaKOX JAeTani3yeTbCqd MNOCTaHOBaMM
KabiHeTy MiHicTpiB YKpaiHu, Hanpuknag,
woao e-nacnoptis Ta PHOKMM (N° 911 Big
18 cepnHsa 2021 p.), e-cBigoutBa nNpo Hapo-
axeHHsa (N2 911 Big 23 BepecHa 2020 p.),
e-posigkn BMO (N2 509 Big 1 >OBTHS
2014 p.) Ta e-CTyAEeHTCbKOro KBWTKa
(N° 1051 Bia 18 rpyaHsa 2019 p.).

Lle yHikanbHMi nigxig, OocCKinbkn «[is»
He 36epirae nepcoHanbHi AaHi, a niaTarye
umMdpoBi AOKYMEHTM 3 BignoBigHWMX Aep-
XXaBHUX peEeCTpiB wWopa3y nig 4ac BXxoay
B 3aCTOCYHOK. Hapasaui nocnyr, K aep-
XaBHi (Cyan, opraHu AepXXaBHOI peecTpa-
uii aKkTiB UMBINBLHOrO CTaHy), Tak i 6i3Hec,
He MalTb npasa BiAMOBAATM B o06cnyro-
BYBAHHi, SKWO  AOKYMEHT  HaJda€ETbCH
yepes «[io» 3aMmicTb nanepoBOro Bapi-
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aHTy, a IXHK [AINCHICTb MOXHa nepeBipuUTH
B CaMOMYy 3aCTOCYHKY.

Uudposa TpaHcdopmauis B  YKpaiHi
oTpuMana 3HayHe MiKHapOAHEe BUW3HAHHS,
30KpeMa " MNpecTMXHi Haropoau, $K-OT
World Summit Awards - cneuianbHa npemis
Bia OOH y 2021 p., WwWo nigKkpecntoe iHHoBa-
UiMHicTb nigxoay. ®akTuyHo, «[is» € YHi-
KanbHWUM aBULWLEM, aaXxe MoAibHi iHTerpoBaHi
CUCTEMW 3 HACTINIbKW LUMPOKMM CNEKTPOM
NoCAyr i MOBHOK HOPUANYHOK CUOoK LUb-
POBUX AOKYMEHTIB Y TakoOMy BWUrNsi4i MOKwM
Wo He BnpoBagXeHi B b6inbwocCTi KpaiH
€sponun.

MNpoTe, 9K 3a3HA4Ya€eTbCsA B AOCHIAXEH-
HAax aBTopa [10], He3Baxarum Ha 3aranb-
HWA nporpec, He peanizoBaHO KPUTUYHO
Ba>X/IMBUI aCMeKT, WO CTOCYETbCA CiMen-
HOro NpaBa: MOX/MBICTb OTPUMAHHSA BUTATY
npo dakT peectpauii wnoby yepes «[io»,
AKWMA MOXHa 6yno 6 NOBHOLIHHO BMKOpUC-
TOBYBaTW $IK aHanor ceigoursa npo wnb/
aybnikata B cyqoBOMYy npoueci. BiacyTHicTb
uiei dyHKUIT CTBOpHOE HeobxiaHiCcTb nosep-
HEeHHS [0 apXaiyHuX nanepoBux npoueayp,
Wwo cynepeuntb dinocodii ymdposizauii Ta
NPUHUMNY NPIOPUTETY PEECTPOBOIO 3anucy.

2.3. HagMmipHun cdopmanisMm cyaiB Ta
npaBoBa KoOni3sis

Hanbinbwa npobnema B YyKpaiHCbKOMY
CYAOUYMHCTBI nonsrae B HaaMipHoMy ¢op-
ManiaMmi cyaiB nepwoi iHcTaHuii [11], wo
€ NPSAMMUM MOPYLWEHHAM MPUHUMNY AOCTYyny
0o npasocyaas. Cyam irHopywTb 4iTKy npa-
BOoBY no3uuito BepxosHoro Cyay (nocrta-
HoBa BiA 19 xoBTHA 2022 p. y cnpasi
Ne 526/442/22) [12], ne npsMO 3a3Ha-
YeHo, WO BMMOra HagaHHAa opuriHany cBigo-
utBa npo wnbd 3a BiACYTHOCTI Ccnopy Wwoao
LUboro akTy € HAAMIPHOH.

He3BaxkatoumM Ha LUe, CyaAn HUXYUX
iHCTaHUi i Hagani HeobrpyHTOBaHO BuMa-
raloTb MNoAaHHs opwuriHany abo aybnikaTa
AokyMmeHTa [13]. Sk 3a3Haya€e aBToOp, UA
BMMOra 4acto Npu3BOAMTb A0 3ajULIEHHS
3a88 6e3 po3rnagy, nopylwye npaea rpo-
MaasiH Ha cnpaseaivBuin cya. Y Bunaa-
Kax, Konu no3mBadi nepebysaloTb 3a Kop-
OOHOM (YHacnigok BOEHHMX Ain), abo ixHi
OOKYMEHTM BTpauyeHi, Taka BMMoOra Crae€
He340/1aHHOK nepewkoaon. JdocnigkeHHs
nigTBEPAXYIOTb, WO CyAW TMPOAOBXYHOTb
BUHOCUTW yXBaau NpoO 3aJUWEHHS M030BY
6e3 pyxy, nocunawumcb Ha 4. 4 cT. 177

LmBinbHOro npouecyasnbHOro Kogekcy Ykpa-
iHn, BuMaratoTb aybnikaT ceigouTsa, He3Ba-
XKAlUYM Ha HASABHICTb YCiX AaHMX NpO pee-
cTpauito wnoby B No30BHIM 3asa8i [15].
CuTyauis  YCKIaAHKETbCA  NPaBOBOKO
KONI3i€l0 MiXK 3akoHamu BULWOI OpUanNY-
HOoi cunm  (npo KEM) Ta nia3akoHHUMMU
akTamMn - [llpaBmnaMn pepxxaBHOI peecTpa-
uii akTiB UMBINBHOrO CTaHy B YkpaiHi [14].
OpraHu aep>XaBHOI peecTpauii aKTiB LUUBiNb-
Horo ctaHy (pani - [APALUC), kepytouucb
3acTapinMMu iHCTPYKLUiaMKW, 4acTo BigMOB-
NATLCA BW3HABATM AOroBip MpO HaJaHHA
npaBoBOi A0OMNOMOrK, YyKIageHWnm B enek-
TPOHHIN dopmMi Ta nianucannnm KEM, sk
AOCTaTHIO MiACTaBy ANa BuAadi anBokaTy
aybnikata ceigoutBa npo wnb. Lsa Bia-
MOBa CTBOPIOE 3aMKHEHe KO0J/10: Cyh BuMa-
ra€ ay6nikat, APALC BigMOBNAETLCA BNAATH
Moro Ha niacrtaBi eneKTPOHHOro A0roBopy
(xoua 3akoH npo KEI npwupiBHIOE MOro Ao
opuriHany), WO 3MYyLWYyeE MNo3uBaya BUTpa-
yaTW OOAATKOBWMIM 4Yac i KOWTM Ha (i3nyHe
0o(OpMSIEHHS NanepoBMX [AOBIPEHOCTEN YK

[OroBopiB.
KoMnnekCHMM aHania $aK YyKpaiHCbKOi
NpaBO3aCTOCOBHOI MPaKTUKKW, TakK i MiX-

HapoAHMX NiaAXo4iB A0 AoBeAeHHs dakTy
wnoby y cnpaBax MNpo MNOro po3ipBaHHSA
BUSIBUB HMU3KY CUMCTEMHMX npobnem i npaso-
BUX aHaXpoHi3MiB, AKi noTpebyroTb Heram-
HOr0  3aKOHOA4ABYOro Ta  MNPaKTUYHOrO
BperynioBaHHA. He3Baxawunm Ha 3arajb-
HOAEpPXXaBHMMW KypC Ha uudposizauio Ta
3HAYHWI nporpec, A[OCATHYTUMA Y LbOMY
HanpsMmi (30kpeMa, 4Yepe3 YMNpOBaAXEHHS
cepsicy «[ia»), cdhepa ciMEMHOro CyaouuH-
CTBa 3a/IMWAETLCSA OOTSHXKEHOK HAAMIPHUM
dopmaniamom [13]. OcobnmBoi rocTpoTH
us npobnema Habyna B KOHTEKCTi MOBHO-
MacwTabHOi BOEHHOI arpecii, Konu Benuka
KiNbKiCTb rpoOMagsiH BMMylleHa 6yna noku-
HYTW CBOT LOMIBKM, LLO NPU3BeNo A0 BTpaTu
OOKYMEHTIB i YyCKNagHWN0 4OCTYyN 00 NpaBo-
Cynas Ans nosmeadiB, fKi nepebyBatoTb 3a
KOpAOHOM. ®aKTUYHO, pO3ipBaHHSA LW6Y
€ BaX/JMBUM HOPUANYHUM | MNCUXONOFIYHUM
pybexeM, WO Ma€E KAOYOBE 3HAYEHHS $K
ANS NPUBATHOrO XWUTTHA rpoMasiH, Tak i Ans
couianbHOI CcTabinbHOCTI 3aranom, 3abesne-
YY€E MOX/IMBICTb CTBOPEHHS HOBUX CiMeR.
CynepeyHoCTi MiXX 3aKOHOM i MPaKTUKOH.
HaamipHuin hopmaniam gk BUKIMK AOCTYNy A0
npasocyaas. IcHye rnnboka cncremHa cynep-
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€YHICTb MiXX BWCOKWM IOPUANYHUM CTaTyCoOM
€NeKTPOHHOro AoKyMeHToobiry Ta Keanigiko-
BaHOro enektpoHHoro nignucy (KEM), akui
3aKOHOM TpPUPIBHAHO [0 BJIACHOPYYHOrO,
i KOHCepBaTMBHOK MO3ULIEID CyAiB nepLioi
IHCTaHUil Ta oOpraHiB AepXaBHOi peecTpa-
Uil aKTiB UMBINIBHOrO CTaHy. Cyam HUXYMX
iHCT@HUiM iIrHOPYIOTb YiTKY MpaBoBY MNO3WULItO
BepxosHoro Cyay, sika 3acTtepira€ Big Henpu-
NyCTUMOCTI HagMmipHoro dopmaniamy, npoao-
BXYIOTb HEObr'pyHTOBAHO BMMaratu HafaHHS
BMK/IIOYHO opuriHany abo aybnikata cBigo-
urea npo wntob. Lis npakTuka, ska cnocrepi-
ranacs i 3apas, pPO3UIHIOETbCH AK CTBOPEHHS
(bopManbHUX MNepewKkos i Npsime MopyLUeHHS
npaea Ha cnpasegnneuin cyq (ct. 6 KoHBeH-
Uil Mpo 3axmcT npas JOANHN | OCHOBOMOOX-
HuX cBob0oa), LWo € 0CO6AMBO HEMPUNYCTUMUM
B YMOBax Cy4acHoi uusinizauinHoi kpusn. [o
TOoro X opranu APALC yacTo BiAMOBASAOTHCA
BM3HaBATW OOroBOPW MpO HAAAHHA MpaBoOBOi
nonomoru, nianucani KEM, ana snaadi ayobni-
KaTiB, WO CTBOPIOE 3aMKHeHe Kono 6topo-
KpaTUYHMX nepeLkos A7 aABoKaTiB Ta iXHiX
KNIEHTIB.

HeobxigHiCTb NpiopuUTETY pEeECTpIB i OHTO-
NIOriYHa CYTHICTb AoKasyBaHHA. MixHapoa-
HWM [ocBig eBponencbknx KpaiH (ITanis,
HiMmeyunHa, nMonbwa, Icnanis, ®paHuis)
YiTKO 3acBigvye€, WO NEPBMHHMM [O0OKa30M
dakTy wnoby € akT AepXaBHOI peecTpadii,
3adikcoBaHUM Yy BIiANOBIAHOMY 3aXWULLEHOMY
AEepXXaBHOMY peEeCTpi, a He (i3nyHui nane-
pOBMIA HOCIM. Hacnigywoun uen nporpecms-
HWI Nigxia, B YKpaiHi HeobxigHO nepenTtn Ao
NpiOpUTETHOrO BUKOPUCTAHHA AaHux [ep-
XXABHOIO PEECTPY aKTiB LUMBINbHOIO CTaHy
rpoMagsH $K AOCTaTHbOro Ta NeriTMMHOro
pokasy dakty wnoby, ocobnmBo 3a yMoBM

noro yknageHHs. Lle notpebye BiaMOBK Big
aTaBICTUYHOro nornsay Ha [AOoKa3yBaHHA,
Ae nanepoBuMit  AOKYMEHT pO3rnsfaETbCs
AK €AMHUIA MOX/MBWUIN [0KA3, Ta BU3HAHHA,
WO OHTOJIONYHA CYTHICTb AoKasy nonsrae
B peecTpoBoMy 3anuci. OTxe, cyaam BapTo
nepeocMMCANTM nigxig Ao 360py M ouiHtO-
BaHHA [0KasiB, MOCMNAYUCb HA MPaKTUKY
€Cr.

LWnaxu BupilleHHa Ta 3akoHogaB4ya iMmn-
nemeHTauis undpoBuMx IHCTpyMeHTiB. [Ans
3abe3neyeHHs MOBHOLIHHOI peani3auii npas
rpoMagsH i agBokaTiB HeobXiAHO 34IMCHUTU
OeKinbKa KOHKPEeTHUX, 3aKOHOLaB4YO 3aKpi-
naeHnx Kpokie. Mo-nepwe, KpUTUYHO Heob-
XigHOWO € iHidiauia 3MiH go [lpaswun aep-
)K@BHOI peecTpauii akTiB UMBINbHOMO CTaHy
B YKpaiHi agna 6e3yMOBHOro Ta HeABO3Hau-
HOr0O BW3HAHHA ENeKTPOHHUX [AOKYMEHTIB,
nianncavnx KEM, Ak AocTaTHbOI NiacTaBu
ANS  BUYMHEHHSI 6yab-IKMX peecTpauinHnx
Ai, BK/KYHO 3 BuAaadeto AaybnikaTtiB CBi-
nourts. Lle ycyHe kno4yoBYy NpaBoOBY KONisilo.
Mo-apyre, HeobxiAHO HeBiAKNagHO 3aBep-
WWTKM iHTerpauito BigMNoOBIAHOIO YyHKLUiO-
Hany B MOb6iNbHWIK 3acTocyHoKk <«[is» Aans
MOX/IMBOCTI OTPUMAHHA BUTArTy MNpO pee-
cTpauito wnby, KM MaTMMe MOBHY HOpU-
ANYHY cuny aybnikaTa ceigourtsa. Lli 3axoan
[03BOMATE  YCYHYTM TEeXHiYHi mnporaanHu
Ta noJonatM KOHCeEpBaTU3M MpaBO3acTo-
CyBaHHA, WO € €EANHMM LWINAXOM A0 rapaH-
TyBaHHS edeKTUMBHOro AO0CTyny A0 Mpaso-
CyoAss B yMOBax Cy4acHOi UuMBinisauilHoi
Kpun3un Ta 3abe3neyeHHs npaB rpoMajsiH Ha
cnpaBeanvnBUIA CyaoBUIA po3rnsia. BHeceHHs
3MiH 40 npouecyasibHOro 3aKOHOA4aBCTBa
€ XUTTEBO HEObXiAHMM KPOKOM ANs Npunn-
HEHHS MNpaKTWUKKM 3anueHHs no3o0BiB 6e3
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SIK IHCTPYMEHT PO3B’A3AHHA MPOBJIEMHUX MUTAHb
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3p06yBay BULLOI OCBITH

HauioHanbHOro 1puanyHOro yHisepcuTeTy iMeHi dpocnasa Myaporo,
mMonoawmnin topuct npaktuku White-Collar Crime, komMnnaeHcy Ta po3cnigyBaHb
Miller Law Firm

HaykoBy pob0Ty BU3HAHO epPeEMOXHO

Y CTYAEHTCbKOMY HayKOBOMY KOHKYPCI
«TpnbyHa MasbyTHbOro BUAATHOrO HayKoBLisI»
y 2025/2026 HaB4yasibHOMY pouji

Y gocnigxeHHi aBTop po3kpuBae npobsiemy 3abesredyeHHs CTaaoCTi Ta €4HOCTI CyA0BOI rnpak-
TUKM, 30KPEMa M NPaKTUKU CAigumx CyAAiB Bujoro aHTuKopynuisiHoro cyay 1a cyaais Anensyiv-
HOI nasnaty Buwjoro aHTMKopynuikiHoro cyay. Ha nouyatky A0CaigXeHHs rpobsieMu aBTop A0X0-
ANTb BUCHOBKY, O CTaNiCTb Ta €4HICTb CY0BOI MPaKTUKU € €/1eMEHTOM MPUHUNITY BEPXOBEHCTBA
rnpasa. ABTOp 3a3Hayae, Lo 3a 3arajlbHuUM rpaBuyioM CTasiCTb Ta €4HICTb NpakTuky 3abesrnedye
BepxoBHuit Cy/l, oHaKk BiH HE Ma€ Br/NBY Ha Cy/OBY NpakTuKy CyAnis nig 4ac focyoBoro pos-
CNligyBaHHS, OCKi/ibKM GiflbLUICTb TaKuX pilleHb HE OCKapXXy€eTbCs 40 BepxosHoro Cyay rno CyTi.
Hamararoumncb 4O0BECTN HEBIAMOBIAHICTb CYAOBOI MPpaKTUKM CAigYUX CyaaiB ripuHUmnaMm crasaocTi
Ta €4HOCTI, aBTop HaBOAUTbL MPUKIAAN MPaBOBUX MUTAHb, SKIi HE 3HaWL/IN CBOr0 OCTaTOYHO-
ro Bpery/toBaHHs Ha rnpaktuyi. llepeayciMm aBTop AOC/HIAXYE CynepeyHiCTb npakTuKu CTOCOB-
HO (1) MOXMBOCTI BU3HAHHS [0Ka3iB HEAOMYCTUMUMU Ha CTadii OCY0BOro po3c/igyBaHHs Ta
(2) MOMEHTY Oro/ioLEeHHs 0CObKM B MIKHapOAHWHI po3LyK. LLUISXOM AOCHIAXEHHS CyAO0BOI rnpak-
TUKW CNTigunx CyAaaiB Buijoro aHTUKOPYILINHOro cyay Ta cyaaiB AnensuiviHoi nanatv Buijoro
aHTUKOPYMUINHOro cyay aBTop pobuTb BUCHOBOK PO HEAOCTAaTHIO CTasiCTb i €AHICTb CyAO0BOI
MNpaKkTuKn, a TakoxX BICYTHICTb €(eKTUBHOIro MexaHi3My OCTaTOYHOIro BUPILLEHHS Npo6iaeMHNX
MUTaHb, WO BUHUKAIOTb Ha AOCYZ0BOMY PO3C/NiAYyBaHHI 3 Or/isgAy Ha HEMOXJIMBICTb BepxoBHOro
Cyay cgopmynoBat BUCHOBKU i3 3aCTOCyBaHHS BiAgMoBiAHUX HOPM rpasa. Y HacTtyrnHomy po3-
Aisli @BTOp MPOroHy€E po3pobutn MexaHiam 3abe3reyeHHsl CTaaoCTi Ta €4HOCTI CyAO0BOI NpaKTuKm
Ha A40oCyZA0BOMYy pPO3C/igyBaHHI LLJISIXOM BHECEHHS BiAMNOBIAHNX 3MiH 40 KpuMiHa/IbHOro rpouyecy-
aslbHOro KoAekcy YkpaiHn. ABTOp yBaxkae€, L0 HeOOXigAHO HazatTv NMpaBo Ha OCKAaP)KEHHS yxBaJ
CNigunx cyaniB i yxsan cyay anensyifiHol iHCTaHuii, NpuiiHATUX 3@ pe3ybTaToM rnepersisgy yxsan
Cniguunx cyaaiB, y KacauisiHoMmy ropsaKky 3 nigcras BigCyTHOCTi BUCHOBKY BepxoBHoro Cyay 1oAo
3acTocyBaHHs BifiNnoBiAHUX HOPM rpasa. Ha repekoHaHHs1 aBTopa, i3 4acom 3arporioHoBaHui
MeXaHi3M Ma€ 3abe3neynTn CTaaiCTb Ta €4HICTb CYA0BOI NPaKTUKn Cig4Ynx CyAdiB Ta cyadiB ane-
J[UIMHWUX IHCTaHLUiM, 1o nigBUILLNTE €EKTUBHICTb YHKLIOHYBaHHS CyA0BOI CUCTEMU YKPAIHU.

KnrouoBi cnoBa: Ccranicte 1@ €4HICTb CyAOBOI NpaKTUKu, CAIAYMA CYAAs, HEAOMYCTUMICTb
J10Ka3iB, Oro/I0lEHHS B MDKHapOAHWI PO3LLYK, OCKapPXKEHHS, KacalisiHui cy.

Mytchyk Dmytro. Cassation appeal of investigative judges’ rulings as a tool for
resolving problematic issues

In this scholarly work, the author explores the issue of ensuring consistency and uniformity in
judicial practice, including the practice of investigating judges of the High Anti-Corruption Court
and judges of the Appeals Chamber of the High Anti-Corruption Court. Beginning his research
on the issue, the author concludes that consistency and uniformity in judicial practice are
elements of the principle of the rule of law. The author notes that, as a general rule, consistency
and unity of practice are ensured by the Supreme Court, but it has no influence on the judicial

185



HoBe ykpaiHcbke npaso, Bun. 6, 2025

practice of judges during pre-trial investigations, since the vast majority of such decisions are
not appealed to the Supreme Court on their merits. In an attempt to prove the inconsistency
of the judicial practice of investigating judges with the principles of consistency and unity,
the author cites examples of legal issues that have not been finally resolved in practice. First,
the author examines the inconsistency of practice regarding (1) the possibility of declaring
evidence inadmissible at the pre-trial investigation stage and (2) the moment of declaring
a person wanted internationally. By examining the judicial practice of investigating judges
of the High Anti-Corruption Court and judges of the Appeals Chamber of the High Anti-Corruption
Court, the author concludes that there is insufficient consistency and unity in judicial practice,
as well as the absence of an effective mechanism for the final resolution of problematic issues
arising during pre-trial investigations, given the inability of the Supreme Court to formulate
conclusions on the application of relevant legal norms. In the next section, the author proposes
developing a mechanism to ensure the consistency and uniformity of judicial practice in pre-trial
investigations by making appropriate amendments to the Criminal Procedure Code of Ukraine.
The author believes that it is necessary to grant the right to appeal the rulings of investigating
judges and the rulings of the court of appeal, adopted as a result of the review of the rulings
of investigating judges, in cassation proceedings on the grounds of the absence of a conclusion
by the Supreme Court on the application of the relevant provisions of law. The author believes
that, over time, the proposed mechanism should ensure the consistency and uniformity
of judicial practice of investigating judges and judges of courts of appeal, which will increase
the effectiveness of the Ukrainian judicial system.

Key words: consistency and uniformity of judicial practice, investigating judge, inadmissibility
of evidence, international search warrant, appeal, cassation court.

MoctaHoBka npob6bneMm. Hk 3a3Ha- Ha CTagdii CyaoBOro KOHTPOAK 3a A0OCYAO-

yeHo y cT. 8 KoHcTuTyuii YKkpaiHm, B YKpa-
THi BU3HAETLCH | Ai€ NPUHLUMN BEPXOBEHCTBA
npaea [1]. 3rigHO 3 No3uuie EBpONENCLKOI
KOMICii «3a [OeMoKpaTilo 4epe3 npaBo»,
€/leMeHTOM BEpXOBEHCTBa MpaBa € MNpPWH-
LUMnN PUOUYHOT BU3HAYEHOCTI, KU, cepen
iHWoro, BKOYaEe nepenbayvyBaHiCTb Ta
HecynepeyHiCTb CyAO0BOI NMPaKTUKK, WO MaeE
3abe3neyyBaTnUCs NPaKTUKOK CYAiB BULLMX
iHCTaHUin [2, c. 176].

3a CBOEK MpuMpoOAOI 3aKOHOAABCTBO
6yab-aKoi KpaiHn He Moxe 6yTu igeanb-
HWUM, Yy 3B'AI3KY i3 UMM Ha NpaKTUUi BUHU-
KaloTb npobnemMHi nuTaHHA, €Ki BUpI-
WYKTbCA CyaadaMu, 30KpemMa Chigymmu
cyansaMm Buworo aHTUKOpPYNUiNHOIMo cyay
(nani - BAKC). OpHak 3a BecCb nepioa
aianbHocTi BAKC MOXHa CTBepaXyBaTu
Npo BiACYTHICTb CTasoOCTi Ta €4HOCTI Cyno-
BOi MPaKTUKW, OCKIiNbKK CyA4i MalTb Pi3Hi
nornsan Ha po3B’A3aHHA TUX CaMUX MNpo-
6n1eMHMX nMUTaHb, WO HEe BUPIWYETLCS
i npakTukoto AnenauinHoi nanatm BAKC
(mani - AN BAKC). Y pe3synbTaTi npose-
AeHOro adaniszy nonoxeHbo KpuMiHanb-
HOro npouecyasbHOro Kogekcy YKpaiHu
(mani - KIMNK YkpaiHn) Ta HaBeaeHOi BULWe
npobnemm MOXHa AiNTU BWUCHOBKY, LWO
HUHI BiACYTHIN 6yAb-9KMA MeXaHi3M ocTa-
TOYHOr0 BWPpIIEHHSA CRipHUX MWUTaHb, LWO
BUHWKAKOTb Nif 4ac nNpaBo3acTOCYyBaHHSA

BMM po3cnigyBaHHAM. Cepep TakuMX NMUTaHb
MOXHa OKPEeCUTU, 30KpPeMa, MOXJIMBICTb
BM3HAHHA A0Ka3iB HeAOMNYCTMMUMK Ha CTa-
Al AOCyooBOro po3cCiifyBaHHSA Ta diTke
BM3HAYEHHS MOMEHTY OrosloweHHs ocobu
B MiXHapogHWW po3wyk. Ha Moe nepe-
KOHaHHS, HaBeAeHe 3yMOBJIOE noTpedy
B poO3pobneHHi MexaHi3My O0CTaTO4YHOro
BUpiWEHHS nNpobneMHux nuTaHb, WO
BMHUKAKOTb Y NpaKTuui cnigunx cyanis.

AHanis pocnipxeHb Ta ny6nikauin.
MuTaHHA 3abe3neyeHHs €AHOCTI NpaKTUKK
cnigumx cyanis LWIAXOM HadaHHA MOXIn-
BOCTI OCKap)XeHHS iXHiX yxBan y Kacauin-
HOMY MOpPAAKY € He AOCUTb AOC/IAXKEHUM
Yy HauioOHanbHiM NAOWMHI  KPUMiIHANBHOIO
npouecyanbHoro npaea. JOTUYHI NUTaHHS,
30KpeMa OCKapXeHHHA yxBan Cniguymx cyn-
AiB B anensauinHomy nopsaky, AoChiaxy-
Ba/IM  UYMCNEHHi HayKoBUi, cepen SKUX
B.B. AHapyx, I.B. Bacucra, H.P. Bobeuko,
C.b. bogHap, I.B. Tlnoswk, M.C. Tlno-
ToB, M.A. [OeHucoscbkuin, M.I. KynsHaa,
B.I. MapwuHis, M.€. CaBeHko, O.B. CaniH,
H.M. CeHuenko, 1.0. Tomuyk, I.B. YepHu-
yeHko, [.0. WyMenko n iHWi. BiacyTHIiCTb
Yy OOKTPWHI HauiOHanbHOro npaBa OKpPeEMUX
AOCNiAXEHb Ha TeMy KacauiiHoro ockap-
XXEHHA yXxBan cnigumx cypAis ctana niacra-
BOK /151 MpPOBeAEeHHS BacHOro HayKoBOro
AOCTIAXKEHHS.
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MeToto cratTi € (1) gocnigXeHHs Heob-
XiQHOCTi  CTBOpEHHS1 MexaHi3my 3abes-
NnevyeHHs CTanocCTi Ta €QHOCTI CynoBOi
NpakTUKK cniguMx cyadiB Ta cyaanis ane-
NAUIMHMX  IHCTAHUIM  Kpi3b Npu3My npo-
6NEMHMX MUTaHb, WO BWHMKAKTb MNig 4yac
NpaB03acTOCyBaHHA NpaKTUui cnigyunx cya-
Aais BAKC Ta cyaais Al BAKC, a Takox (2)
po3pobneHHs Takoro MexaHi3My 3abesne-
UEHHS1 CTasnoCTi Ta €AHOCTI CydoBOI Mpak-
TUKKM i3 NpOMo3nuUiIMM BHECEHHA 3MiH A0
3aKOHO4aBCTBaA.

Buknaa ocHOBHOro marepiany

1. Hepo3B’sizaHi npaBOBi NUTaHHA
B AisanbHoOCTI cnigumx cyanis BAKC Ta
cyaais Al BAKC

AHani3 cyaoBOi NMpakTUKK CligymMx cyaaiB
BAKC Ta cypais All BAKC geMOHCTpye HasiB-
HICTb NpaBOBUX MNWTaHb, Ha pPO3B’'A3aHHSA
AKUX Cyani He MaloTb YCTaneHoi no3uuii.
3 MeTol [JoBedeHHS HeobxigHOCTi po3po-
6neHHsS MexaHi3My ANns OCTaTOYHOro BMpi-
LWEHHS NpaKTU4YHMX npobnem, WO BUHUKa-
I0Tb Mif 4Yac NpaBo3aCTOCYBaHHSA Yy CRigvynx
cypnie BAKC Ta cypais Al BAKC, Hagani
HaBeAeHO NpuKnag Takux NUTaHb, SKi [OCi
He 3HaWWAM CBOr0 OCTAaTOYHOrO Bperysto-
BaHHSA Ha MpaxkTuui.

A. BU3HaHHSA AoKa3ziB Hepo-
nycTUMMMM Ha CcTapgii A[ocyaosoro
po3cniayBaHHS

BU3HaHHS AoKa3ziB HeJonycTn-
MUMU  Ha CcTagil  [ocCyAoBOro  po3chni-
AYBaHHS - TnMWTaHHSA, WO A[O0Ci He 3Ha-

MWAO CBOr0 OCTAaTOYMHOrO BperystBaHHSA
y npaktuui cnigumx cyaais BAKC Ta cya-
ais Al BAKC. OctaHHi HaykoBi gocni-
DKeHHS [OeMOHCTPYHTb, Wo cnigyi cyagdi
BAKC He MalTb ycCTaneHoi nosuuii wono
MOX/IMBOCTI Ta niacTaB BU3HAHHA JOKa-
3iB HeJgonyCcTMMMMKW Ha CcTadil A0CYyAOBOro
po3cnigyBaHHs [3, c. 369-370]. Hanpwu-
Knag, Aedki cypadi He BBaXkalTb 3@ MOX-
NMBE BMW3HaHHA [OKasiB HeJonyCTUMUMMU
Ha CcTajii  [AoCyAOBOro  po3CiifyBaHHS,
iHWi - yBaxawTb 3@ MOXIMBE, OfHaK
BMKOPUCTOBYIOTb ANS  UbOro pi3Hi  nig-
ctaBu [3, c. 369-370]. YpewTi-pewT, He
Bupiwye uto npobnemy n AN BAKC. Micns
npoeefeHHa aHanizy npaktukm Al BAKC
MOXHa AINTM BUCHOBKY, WO NO3uUUil cyAa-
[iB TakoX MakTb po3b6iXHOCTI. Hanpuknag,
B yxBanax Big 27 6epe3Hsa 2025 p. (cnpaBa
N2 991/1703/25) [4], 29 kBiTHa 2025 p.

(cnpaBa N° 991/1580/25) [5], 19 TpaBHs
2025 p. (cnpaBa N? 991/4095/25) [6]
konerii cypais Al BAKC 3a3Hayuniu, LWo
cniguMin  cyaas Ma€  npaBoO  BU3HaBaTU
AOKa3n HeaonyctMuMuMMm 3 nNigcrtaB iX ode-
BWAHOI HeaonycTMMOCTI (Ha niactasi nono-
XeHb cT. 87 KIK Ykpainn) [7]). HaToMicTb
B yxBanax Big 4 nunHsa 2024 p. (cnpaBa
N2 991/5502/24) [8], 8 nunHa 2024 p.
(cnpaBa N2 991/5485/24) [9], 28 cepnHs
2024 p. (cnpaBa N2 991/5314/24) [10]
konerii cypais Al BAKC 3a3Hauunu, wWwo
BM3HaHHA [OKasiB HeaonyCTUMMMW Hane-
XWUTb 00 BUKJKOYHOI KOMMeTeHuii cyay nig
4yac CyA40BOro po3rnsay.

OTXe, 3 aHanisy HayKoBMX AO0CNIOXKEHb
Ta CYAOBWUX pilleHb CTA€E OYEBMAHUM, LWO
Hi cnigyi cyani BAKC, Hi cyaai Al BAKC He
MaloTb YyCTasieHOoi no3umuii Wwoao MOXJ/INBOCTI
Ta nigctaBs BW3HAHHA [A0KasiB HeafonycrTu-
MWUMU Ha CTagii 4OCYyAO0BOro po3c/ifyBaHHS.

B. MomeHT OroJIoWEeHHA ocobu
B Mi>KHapOAHMMA pPO3LIYK

OronoweHHs 0cobu B MiXXHapOAHWUIA poO3-
WYyK - oAHa 3 niacTaB 3acTOCYBaHHS Mexa-
Hi3My creuianbHOro AOCYAOBOro po3cnigy-
BaHHA (in absentia). OgHak KIMK YkpaiHu He
BM3HA4Ya€E MOMEHTY, KON ocoba BBaXKAETbCA
OrOJIOLIEHOK B MiXHApPOAHWIM PO3LWYK, YHa-
cnigok 4voro cypai, 3okpema cyaani BAKC Ta
Al BAKC, Manu caMOCTiNHO BUpIWINTK Ue
NMAUTaHHA. Y pe3ynbTaTi NpoBefAeHOro aHa-
nizy npaktnkun cnigunx cyaaie BAKC Ta
nosuuin Al BAKC MOXHa AiNTM BWUCHOBKY
Mpo iXHi CyrnepeyHocCTi.

MNepepnycim BapToO 3ragatm npo
ucT Buworo cneuianizoBaHoro
cyay  YkpaiHM 3 po3rnagy UMBINb-

HUX | KpUMiHanbHUX cnpaB Big 4 KBIiTHA
2013 p. N° 511-550/0/4-13, y sKkomy
6yno 3a3HadyeHo, Wwo nepebyBaHHA 0cCo6u
B MiKXHApOAHOMY PpO3LWYKYy nigTBEpAXY-
ETbCA CTOPOHOK O6BMHYBa4eHHsA BignNoOBiA-
HMMU BILOMOCTSIMU, cCepeld SKUX Ha3BaHO
AOBigKy Ta BuTAr 3 6asm paHux IHTep-
nony [11]. HaeegeHuM nuctom 6ynm
noknageHi OCHOBM [JOKa3yBaHHSA nepeby-
BaHHA 0Cobu B MiXKHApOAHOMY PpO3LIYKY,
WO 4acTo BMKOPUCTOBYBANOCA CyAaMu Ha
npaktuui (Hanpuknag, B yxBanax Kwuis-
CbKOro anensuinHoro cyay Big 19 rpyaHs
2018 p. (cnpaBa N° 757/38367/18-
K) [12] T@ 29 numnHa 2019 p. (cnpaea
N° 757/31623/19-k) [13]). OamHak cynosa
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NnpaKkTMKa LWOAO OrofoWeHHS 0Ccobu B Mix-
HAapOAHMA PpO3WYK € A[OCUTb Pi3HOMAHIT-
HOK. MOXXHa BMOKpPEMUTU TaKi NO3uLii Woa0
MOMEHTY OroJIOWeHHS ocobu B MixkHapoa-
HMA pO3WYK, $Ki BUKOPWUCTOBYIOTb Chiadi
cyaai BAKC Ta cypai Al BAKC - MOMeH-
TOM Oro/fIOWEHHS 0cobu B MiKXHapOAHWN
pO3LWYK €:

- BUHECEHHSA BIiANOBIAHOI MOCTAaHOBWU Ta
Ti cKepyBaHHS OO AenapTaMeHTy MiXHapoa-
HOro noniuencbkoro cnipobiTHMUTBa Haui-
OHanbHOI noniuii Ykpainn (yxsanu BAKC Bia
22 TpaBHA 2023 p. (cnpasa N2 991/3381/23)
[14], Bia 26 6epe3Ha 2025 p. (cnpasa
N2 991/2317/25) [15], Big 1 kBiTHA 2025 p.
(cnpaBa N° 991/11115/23) [16], yxBana
Al BAKC Big 15 rpyaHs 2020 p. (cnpasa
N2 991/9596/20) [17]);

- BK/OYEHHS ocobu o 6a3 gaHux pos-
WyKyBaHux oci6 IHTepnony  (yxBanu
BAKC Bia 27 nmwoTtoro 2020 p. (cnpasa
N2 760/11359/16) [18], 16 BepecHs 2021 p.
(cnpaBa N° 991/5521/21) [19], 11 ciuns
2024 p. (cnpaBa N? 991/6813/23) [20]);

- BUHECEHHS BiANOBIAHOI NOCTAHOBU CTO-
poHoto obBuHyBadeHHs (yxBanu BAKC Big
30 ciuHg 2024 p. (cnpaBa N2 991/11115/23)
[21], 26 6epe3Ha 2025 p. (cnpasa
N2 991/13373/24) [22], 2 nunHsa 2025 p.
(cnpaBa N? 991/6678/25) [23], yxBana All
BAKC Bia 10 6epe3Ha 2025 p. (cnpasa
N2 991/9656/24) [24]).

Omxe, sk ybauaeTrbCs 3 HaBeOeHoro,
npakTMka sk cniguunx cypais BAKC, Tak
i cynnis Al BAKC B nuTaHHI BM3Ha4YeHHS
MOMEHTY OroJiIoWeHHss ocobu B MixkHapoa-
HUMA pO3LWYK € Pi3HOMAHITHOK Ta Cynepeuy-
nueot. CynepeunmsiCTb Cy[O0BOI MPaKTUKK
Ccnigyunx cypdiB y KOHTEKCTi MOMEHTY Oro-
NOWEHHS 0Ccobu B MiXKHapOAHUM pO3LYK
3a3HavaB i cyaas KacauiiHOro KpuMiHanb-
Horo cyay BepxosHoro Cyay (gani — KKC
BC) C.b. ®oMiH nig 4ac kpyrnoro crony
«AKTyanbHi BUKIWMKW B AiSNbHOCTI Buworo
aHTMKopynuinHoro cyay» [25].

OkpiM UbOro, AWCKYCii WOAO MOMEHTY
OrosioWweHHs 0cobn B MDKHaApOAHWN pO3LUyK
ToYaTbCA i B AOKTPUMHANbHWMX Konax. Yuc-
NleHHi HaykosUui, Hanpuknag H.M. Axtup-
cbka [26, c. 178], O.I. bounko [27, c. 259],
B.B. 3yeB [28, c. 111], 0.A. Komiccapuyk
[29, c. 53], M.A. MNMoropeubkun [30, c. 83],
O.C. CrapeHbkuin [30, c. 83], A.C. Yucrta-
koBa [31, c. 114] 3a3HayaloTb, WO MOMEH-

TOM OrosioWweHHs ocobu B MiXKHApOAHUM
po3wyk € nybnikauis onosiweHHs B 6a3ax
AaHux IHTepnony. HaToMicTb cyani Ta AesiKi
HaykoBUi, 30kpemMa I1.3. Kanbka [32, c. 179]
i O0.0. HaropHtok-AaHnuntok [33, c. 209],
AOTPUMYIOTbCA MO3WMUii WOAO0 AOCTAaTHOCTI
BMHECEHHS BiAMOBIAHOI MNOCTAaHOBWU, LLIO
TaKkoX Ma€e CcBOE 06rpyHTyBaHHA. OTXe,
OCTATOYHE BUPILIEHHS UbOro NMUTaHHSA Haby-
Ba€ He NuWe NpaKTUYHOro, a M TeopeTnu-
HOro 3Ha4YeHHs.

MpoMi>XHMA BUCHOBOK. Y LUbOMYy pO3-
Aini HaBeaeHo npuknagu npobnem, sKi 3a
yacu JiganbHocTi cnigumx cypdis BAKC Tak
i He 3Hanwnu CBOro OCTATOYHOro BUPI-
LWWEHHS. Y BupilWeHHi umx npobnem He gono-
mornu n cyani Al BAKC, ki Takox MatoTb
pi3Hi norngauM Ha 3a3Ha4yeHi BuLLe NpaBoOBi
NMUTaHHA. BiacyTHICTb CTanocTti Ta €AHOCTI
CynoBOi npakTukn cnigunx cypanise BAKC
Ta cyagis Al BAKC 3yMOB/IOE BWHUK-
HEHHS CUTyaUii, KONu pe3ysibTaT BUPIiLLEHHS
CrnpaBu HanpsaMy 3anexuTb BiA Cyadi, SKUi
po3rnsaatume  BiAMOBiAHE NpPOBAAXEHHS,
a He Bi4 HoOpMM npaBa. MOXHa KOHCTa-
TyBaTW, WO HUHI He ICHYE e(deKTUBHOro
MexaHi3My, SKui Mir 61 noctaBuTU Kpanky
y NpobneMHMUX MUTaHHSAX, WO BUMHWUKAKOTb
y npaktuui cnigunx cypais BAKC. Hase-
AeHe 3yYMOBJ/IE HeobXiAHICTb CTBOPEHHS
3a3Ha4yeHoro MexaHi3aMmy, Wwo cnpuano 6u
peanizauii Ha NpakTUui NpUHUMNY pnany-
HOI BM3HA4YeHOCTi Ta, K HacnigoK, yTBep-
[>KEHHI0O BEPXOBEHCTBA MpaBa B YKpaiHi.

2. lUnax po3B'si3aHHA BUSABJIEHUX
npobnem

KoxeH cyaas € He3anexHuM cyb6’ekTom,
SAKUN MAE BNACHWKW NOrnsig Ha Ty YW iHWY
HOpMy npaBa. [Ans 3abe3nedyeHHs CTANOCTI
Ta €OHOCTI CyaoBOI MPaKTUKM M OPIEHTY-
BaHHA CyadiB y HanpsaMmi BUpILWIEHHSA Mnpo-
6NeMHMX nNUTaHb Yy CUCTEMi CyAoyCTpoH
YKpaiHu  dyHKUiOHYe BepxoBHun Cya
(mani - BC). 3abes3nevyeHHa CTanocTi Ta
€AHOCTI CcyaoBOi npaktukm 3 6oky BC
AOCAraeTbCA  WNAXOM  HaAaHHA  BUCHO-
BKiB LWOAO 3acCTOCYBaHHA HOPM Trpasa,
AKi € 060B'A3KOBMMW ANl BpaxyBaHHS
BCiMA [HWWMM CyaaaMM, WO 3a3HA4yeHo
B 4. 6 cT. 13 3akoHy YkpaiHm «[1po cypo-
ycTpin i ctatyc cyaais» [34]. OgHaK HUWHI
KKC BC Maixe He Ma€ MOX/IMBOCTI Tny-
MaynuTM HOpPMM nNpaBa, WO 3acTOCOBY-
IOTbCA CligunMMm cyanoamum nig dac [ocy-
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[OBOro po3ciigyBaHHS, OCKiJIbKM  3rigHO
3 MOJSIOXEHHAMM 4. 4 cT. 424 KIIK YKpaiHu
yxXBanu Ccnigunx cyanis, a TakKoX yXBanu
CydiB anensauinHMX IHCTaHUiX 3a Hacnig-
KOM nepernsay Takux yxBan KacauilnHoMy
OCKapXXeHHI He nignaratoTb [7]. 3 ornsay
Ha 3a3HayeHe, cnigui cypai BAKC Ta cyagi
All BAKC He MatoTb MOX/IMBOCTI BUKOPUC-
ToByBatn npaktnky KKC BC gk Taky, wo
3abe3neyye cTanictb Ta €EAHICTb CyAOBOI
NPaKTUKMN.

Ha MO€ nepekoHaHHS, HEMOXNMBICTb
OCKapXeHHs yxBan cnigynx cyanis y Kaca-
LUiMHOMY nopsaky He 3abe3nedyye CTanocTi
Ta €AQHOCTI CyAOBOI NPakKTWUKW, @ HaBnNakw,
Yy LesiKOMYy pO3yMiHHi cnpuse ii Henocni-
[oBHOCTI. OTxe, 3 MeTow 3abe3nevyeHHs
CTanocCTi Ta €AHOCTI CyAOBOI MPAKTUKK,
30KpeMa npakTuku cnigumx cypgis BAKC
Ta cyapis Al BAKC, € pouinlbHUM po3-
pobneHHsT MexaHi3My OCKapXeHHS YyxBan
cnipunx cypais BAKC i yxsan AIl BAKC
3@ pe3ynbTaToM nepernagy Takux yxsain.
BapTo Haronocutn, WO TakKy nNpono3uuito
nigtpumye cypgasa KKC BC I.B. IBaHeHko,
AKMW Nig vac gmuckycii «Hapagya pro «Cnig-
CcTBO 6€e3 cyay»» 3a3HauuB: «<..> Bep-
X0BHmMi Cys He Ma€ 3Ha4yHoro rpouecy-
aslbHOro BIJIMBY Ha TMPaKTUKy BUPILLEHHS
MUTaHb, SIKi po3rnsgAarTbCs CiguMmMmn cya-
AAMU, OCKIi/IbKMN TaKi MpOBafXEHHS pO3r/isi-
AarTbCs KacauiiHuMm CcyZoM Jimle B TOMYy
BUMNaaKy, KOJIM BUHUKAE MUTAHHSA MPO MOX-
JINBICTb YN HEMOXX/IUBICTb OCKap)XeHHS MeB-
HOro pilleHHs1 cnig4yoro cyaai 4o cyay arne-
N[UIMHOI IHCTaHUii. 3aKkoHoAaB4i 3MiHU, SIKi
nepenbayatumMyTs MOXJ/IMBICTb HE JivLIe
anensyinHoro, aszae # KacauiiHoro ockap-
JKEHHSI OKPEeMUX PpilleHb C/lig4unx CyAaAais,
CrIpUATUMYTb HarnpaurBaHHIO yHiiKoBaHNX
rpaBoBuX MO3ULIKM, Ha SIKI 3MOXYTb OpPIEH-
TyBatnCsl CyAu HWXK4YMX iHCTaHyin» [35].
Omxe, 3 ornagy Ha nigTpMMKY 3anpono-
HOBAHUX Y LbOMY AOCNIAXEHHI inen 3 6oky
cypai KKC BC, akTyanbHIiCTb Ta Heobxia-
HICTb poO3pobnieHHs MexaHi3aMy 3abe3ne-
UEeHHS CTanocCTi Ta €AHOCTI CyAoBOI Mpak-
TUKN HabyBa€E AOAATKOBOIr0 3HA4YEHHS.

Ak cnywHo nigmitue cypada KKC BC,
MeXaHi3M YAOCKOHaNleHHS NpaKTUKW cnig-
YMX CyAdiB MOXHa po3pobutn nuwe wns-
XOM BHeceHHS 3MiH go KIK YkpaiHu. Ha Moe
nepekoHaHHs, Ans po3pobneHHs MexaHi3my
OoCKapxXeHHs yxBan cnigumx cypgis BAKC

Ta yxBan cypais Al BAKC 3a pe3synbTaToM
anensiuinHOro OCKapXeHHs pilWeHb cnigyumx
CyAAiB HeobXiAHO 3an03UYMTM  MEXaHi3M,
3aCTOCOBaHUM B iHWMKMX npouecyanbHUX
Kogekcax, 3okpeMa B LuBinbHOMY, [ocrno-
[apCbKOMY npouecyanbHUX Kogekcax Ykpa-
iHM Ta Kogekci agMiHiCTpaTUBHOIO CyA04YNH-
cTBa YKpaiHu. NMonoxeHHda n. 3 4. 2 cT. 389
UmsinbHOro npoecyasnbHOro Koaekcy
Ykpainu [36], n. 3 4. 2 cT. 287 locnoaap-
CbKOro npouecyasbHOro KoAaekcy Ykpa-
iHm [37] Ta n. 3 4. 4 cT. 328 Koaekcy
aAMIHICTPATMBHOIO CYAOUYMHCTBA YKpaiHu
[38] nepenbavyaloTb MOXNMBICTb OCKap-
XXEHHSA CyAOBMX pilleHb Y pasi Hernpaswusib-
HOro 3acTOCyBaHHSA CyAOM MaTepiasibHOro
npaBa 4YM NOPYLIEHHA HOPM npouecyanb-
HOrO npaBa, SKWO BiACYTHIK BMCHOBOK BC
LWoAO0 MUTAHHA 3aCTOCYBaHHA HOPMU Mnpasa
B nogibHMx npaBoOBiAHOCMHAX. 3a3Ha-
yeHa niagcTaBa AN OCKApPXEHHA CyAoBMX
pilleHb cnpuse Tomy, Wo BC Hagae BUCHO-
BKW 3 NUTaHb MNpasa, SKi Hadani BMKOPUC-
TOBYIOTbCS iHWMMK cyaamu. TMoaibHui npa-
BOBMM MexaHi3M BigcyTHin y KIK Ykpainu,
OA4HAK, HA MOE TEepeKOHaHHsA, BiH MOXe
MaTW MiCue B KOHTEKCTi OCKapXeHHS CyAao-
BMX pilleHb cnigunx cynais i cyanis anens-
LiNHWMX IHCTaHUIM, yXBaneHux nig yac nepe-
rnagy yxesan cnigunx cyaais. Bsdswu no
yBaru 3a3HauyeHi BuLLEe MONOXEHHA Mnpoue-
CyanbHUX KOAOEKCiB, 3anpoBag)XeHHSA 3MiH
A0 KIMK YKpaiHn NponoHY€ETbCS 3A4INCHUTU
3a aHanorieo.

MNepeayciMm HeobXiAHO BHECTM 3MiHW A0
nonoxeHb 4. 4 cr. 424 KIK YkpaiHn Ta
BUKMIACTU iX Yy Takin pepakuii: «[lljgcra-
BOK AJ19 KacauifiHoro OCKap)KeHHs yxBaJl
cnigunx cyagis nicns ix nepernsgy B ane-
JIUIAHOMY MOpPSiAKY, @ TakKoX yxBaJsl cyay
anensiyinHoi  iHCTaHuii 3a pe3ysbTaramu
po3rnsay anensiyifiHoi ckapr Ha Taky
yxBasy € Hernpasu/ibHe 3acTOCyBaHHS C/ifd-
YuMm Ccyaaer, cyaoM HOpM MatepiasibHOro
rnpasa 4y [OpPyLIEHHSI HOPM [pouecyalsib-
HOro rnpaBa BUKJ/IIOYHO Yy BUNAaAKY, SKLO
BiACyTHIti  BMCHOBOK  BepxosHoro Cyay
LJOA0 MUTaHHS 3aCTOCyBaHHsI HOPMU Mpasa
B rnogibHux rpaBoBiHOCHMHAaxX, 30Kpema
M 1oao 3actocyBaHHs HOPM  ripouecy-
a/lbHoro rpasa». 3anpornoHoBaHa peaak-
uiga nonoxeHo 4. 4 cT. 424 KIK Ykpa-
HW HaJacTb MNpaBO Ha OCKapXeHHS yxBan
cnigumx cypais i yxsan cyay anensiuinHoi
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iHCTaHLUIiT 3a pe3y/nbTaToM nepernagy Takux
yxBan. OKpiM UbOro, BHECEHO AOMNOBHEHHS
npo BiACYTHICTb BUCHoBKY BC woao 3acrto-
CyBaHHS HOpPM MpouecyasbHOro npasa, LWo
CNpUATUME OPUANYHIA BU3HAYEHOCTI MoSo-
XeHb 4. 4 cT. 424 KIK YKpaiHun, OCKinbKu
HepiaKO C/I0BO «MNPaBOBIAHOCUMHW» TNyMa-
UUTbCA CYTO Y B3a€EMO3B'A3KY i3 MpaBoOM
MaTepianbHMUM, @ He rnpouecyanbHUM.

Hagani BapTo po3pobuTtn MexaHiam, AKui
61 HapaBaB MoxnusicTb cyaasm KKC BC
3anobiratm 3no0BXmBaHHAM 3 60Ky y4ac-
HUKIB KPWUMIHaNbHOrOo MNpOBaAXEHHSA Ha
OCKapXXeHHs CyLOBOro piweHHa B pasi,
akwo Hacnpasai BucHoBok KKC BC wopo
3aCTOCyBaHHA HOPM npaBa HasBHWW. [Ons
LbOro HeobXiAHO AOMNOBHUTU MOJIOXKEHHS
Yy, 2 cT. 428 KIK YKpaiHW HOBUM MYyHKTOM
y Takin pepakuii: «Cyg kacauifiHoi iHCTaH-
Lii nocTaHoB/IsIE yxBaJsy npo BiAMOBY y Bif-
KPUTTI KacauisiHoro rpoBaAXeHHs, SKLWoO:
<..> 3) BepxosHuii Cya yxe BuKIagas
y CBOI¥ MoCTaHoOBi BUCHOBOK 1040 MUTaHHS
3acTocyBaHHS HOPpMM npaBa B M10o4i6Hux
npaBoBiAHOCUHAaXx, 30Kpema W LoA0 3acTo-
CyBaHHsi HOPM [pouecyasibHOro rpasa,
ropyLeHoOro B KacauinHiv ckap3i, rnoaaHin
Ha nigcraBi 4. 4 cT. 424 yboro Kogekcy».
HaBeneHi nonoxeHHa ponomMoxyTb KKC
BC BiacitoBaTu  HeobrpyHTOBaHi  Kaca-
UinHi ckapru Ta 3abe3neuyyBaTn MOXNU-
BiCTb (pYyHKUiOHYBaHHSA 6e3 HaaMipHOro
nepeBaHTaXeHHS.

OKkpiM UbOrO, Ha MOE TEepPeKOHaHHS,
BaApTO AOMNOBHUTU MOAOXEHHS CT. 442 KIK
YKpaiHM HOBOK 4YacCTMHOK B TakKih pepak-
uii: «4-1. Y pa3si, sKkwo kacauyiriHe rpoBa-
XKEHHST BIAKPUTO Ha nigcrasi 4. 4 cT. 424
yboro Kogekcy, y nocraHoBi BepxoBHOro
Cyay Mae MiCTUTUCS BUCHOBOK Mpo Te, SIK
came [10BMHHA 3acToCoByBaTtucsi Hopma
rnpasa, 30Kpema ¥ HopMa rpoLecyasibHOro
rnpasa, LWOAO 3acTtocyBaHHs siKoi 6yB Big-
CYTHI1 BUCHoBoK BepxoBHoro Cyay». Hase-
AeHe BuLLe AONOBHEHHS CNPUATUME YiTKOCTI
y ¢dopmyBaHHi no3uuin KKC BC 3 meTol0
AKICHOrO N edeKTMBHIWOro BUPIIEHHS
npasoBux npobnem, WO CTanuM nNiacTaBowo
ANA BiAKPUTTA KacauiHOro npoBafXXeHHs,
oTXe - 3abe3neyeHHs CTanoCTi Ta €AHOCTI
CyaoBOI NpakTUKW chnigumMx cyaais i cynnis
anensauinHMX IHCTaHLIN.

Omxe, po3pobneHnin MexaHi3M HapacTb
npaBoO Yy4yaCHMKaM KpWUMiHANbLHOrO rMpoBa-

oxkeHHs 3BepTatnca go KKC BC ansa ocra-
TOYHOrO PpO3B'A3aHHS HEBMUPIWEHMUX Mpak-
TUKOK MpaBOBMX MWUTaHb. TakMil MexaHi3m
yepe3 Aeskui 4yac [03BONUTb YHOPMYBATH
NpaKkTUKy cnigunx cypdis i cyaais anens-
LiMHMUX [HCTAHUiM, WO [A03BOAUTL MiABU-
WNTb ePEeKTUBHICTb (PYHKLUIOHYBaHHA CyAo-
BOi cuctemMu Ta nNepenbayvyBaHiCTb CyaoBUX
pilleHb.

BucHOBKMU. Y UbOMY HayKOBOMY AOCHi-
[)KEHHI BCTAHOBJIEHO, WO nMpakTuMKa cnia-
Ynx CyadiB Ta cyaaiB anensuiiHux iHCTaH-
uin, 3okpema BAKC Ta Al BAKC, € gocutb
CyrnepeunvMBold Ta Hecrtanow. HaseaeHe
NigTBEPAXEHO LWIAXOM aHanisy OKpeMux
NpaBOBUX TMUTaHb, Ha BUPIWEHHA SAKUX
cnigui cyponi BAKC Ta cyaai Al BAKC He
MaloTb €ANHOI NO3ULIi, 30KpeMa, Woa0 MOX-
JINBOCTI BM3HAHHA A0KasiB HeaonyCTUMUMMU
Ha CcTaaii oocyaoBOro po3cnigyBaHHA Ta
BM3HAYEHHS MOMEHTY OrofloWweHHs ocobu
B MiKHapOAHMM po3WyK. AHani3z NpakTUKu
A0AAaTKOBO MPOAEMOHCTPYBaB, WO HWUHI CUC-
TeMa CyaoycTpoi no3baBneHa MexaHi3Mmy
OCTaTOYHOro BUPpIlLEHHA MpaBOBUX MpoO-
6neM, WO BWHWKAOTbL Mig 4ac peanisauii
PYHKUII CyA0BOro KOHTPOKO Y KpUMiHasb-
HOMY npoBaaXeHHi. OCKiNIbKM HecTanicTb
CyLOBOI MNPaKTUKMU He BigMNoBiAAE MpUHUMNY

OPUAMYHOI BM3HAYEHOCTI, Y HAYKOBOMY
AOCHIAXEHHI  3anponoHOBaHO  po3pobuTtu
MexXaHi3M OCTaTO4YHOr0 BWPpILIEHHSA TMpo-

61eMHMX NpaBOBUX MUTAHb.

Y pocnigXeHHi ob6rpyHTOBaHO, WO MNpo-
rasnHM B AianbHOCTI cnigumx cyaais BAKC
Ta cypais Al BAKC Ha pocynoBOMYy poO3-
CnigyBaHHI MOXHA BUMPABUTU  LLIAXOM
HaZlaHHSA NpaBa Ha KacauilHe OCKapXeHHS
Takux piweHb. Ha nigcrtasi aHanidy nono-
XEeHb HWMX npouecyanbHUX KOAEKCiB Ta
3acTocyBaHHs aHanorii 6yno 3anpono-
HOBaHO BHecTU 3MiHM Ao KIK YkpaiHu,
AaKi 6 BCTaHOBMOBANN MOX/MUBICTb OCKap-
XeHHSa Takux yxsan go KKC BC 3 niacras
BiACYTHOCTIi MpaBOBOro0 BWMCHOBKY Kaca-
UiMHOro Ccyay WoAo 3aCTOCyBaHHSA Ti€l un
iHWOT HOpMW MNpaBa, 30KpeMa W npouecy-
aflbHOr0. 3a3HayeHo, WO 3anponoHoBa-
HUMN MexaHi3M i3 MJMHOM 4Yacy [onoMoxe
cnigumm cyansam BAKC Ta cyaaam Al BAKC
OCTATOYHO BMUPIWMWTK Ti NMpPaBOBi NMUTaHHA,
Ha BUPpIWWEHHSA AKUX Cyadi AOCi He MakTb
€EAMHOT no3uuil. fAK Hacnigok, HaBeaeHe
NiABULWNTDE ePeKTUBHICTb QYHKLIOHYBAHHS
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CyaooBOi cucteMm Ta nepeabadyBaHiCTb  Ni3auitdo Ha NpakKTUUi MPUHLMNY BEPXOBEH-
CyAOBMX pilleHb, WO nocuiBaTuMe pea-  CTBa Npasa.
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KPUMIHANICTUYHI OCOBJZIMBOCTI 3/TOUUHIB, NOB'SA3AHUX
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acnipaHT

MpnBaTHOrO BULLOIO HaBYaNbHOrO 3aknagy
«EBPONENCbKNIN yHiBEpCUTET»

Y cratTi npeacraBaeHoO AOCNIKEHHST 0COB/IMBOCTEN 3/104MHIB Yy cepi iHopmayiiHux Tex-
HOJIOriN, 5IKi BUCTYNawTb OAHUM i3 Hanbinbll AnHaMIiYHUX | Hebe3neyHux BuAiB 3/10YUMHHOCTI
B Cy4YacHoOMy CBITi. AKUEHTOBAHO yBary Ha 0COb/IMBOCTSIX 3/I04MHIB y chepi iHopMaLiiHuX Tex-
HOJIOr N, 30KpeMa Ha BUCOKOMY DiBHi IaTEHTHOCTI, TPaHCHaLIOHa/lbHOMY XapaKTepi, CKAaAHoLax
y npoueci BusiB/IeHHs Ta igeHTugikayii 3/104MHLIB. BU3Ha4YeHO OCHOBHI PI3HOBUAM Ta BYMHEHHS
3J104YUHIB y chepi iHopmaLUiiHuX TEXHOJIONN, aHasi3 IKux AeMOHCTPYE piBeHb TEXHIYHOI 06i3Ha-
HOCTI Kibep3/104MHLIB Ta iXHKO 34aTHICTb A0 OrepaTuBHOI aganTtauii B HOBUX yMOBax LUMGppPoBOro
pPO3BUTKY .

OcobsmBy yBary 3BEpHYTO Ha HOPMAaTUBHO-rIpaBOBE PEryJsaloBaHHS 3/I04MHHOCTI B rasys3i
iHGopmayiviHux TexHosorik B YKpaiHi. [NpoaHanizoBaHo 3Mict po3ainy XVI OcobimBoi yacTuHu
KpuMiHanbHOro Kogekcy Ykpainu, B SKOMy 3aKoHoAaBLEM rnepenbadyeHo HacTaHHs KpUMIHaIbHOI
BiAMoBiAanbHOCTI 3@ BUKOPUCTAHHS KOMIT'IOTEPIB, €/1eKTPOHHO-064YUCTIOBaIbHUX MallinH, Mepex
i cucTeM 3i 3/10YNHHUMU LisiISMU. Haros0WeHOo Ha iCHyBaHHI HarasbHoI noTpebu B MoAepHi3a-
Uil HopmMaTtnBHO-rpaBoBoi 6a3u, 3 ypaxyBaHHAM HOBITHIX IHGOpMaLUiiHUX BUKIWKIB | UngppoBux
3arpos.

3a pesysnbraraMu rpoBEAEHOro0 AOC/iAXKEHHS aKLeHTOBaHO yBary Ha BaxX/MBOCTI MigBu-
LeHHS eeKTUBHOCTI AisiSIbHOCTI MpaBoOOXOPOHHUX OPraHiB y Mpoueci po3C/igyBaHHS 3/71044-
HIB y chepi iHpopMaLUiliHUX TEXHOJIOrN, PO3LINPEHHI MDKHapOAHOI Ta MiXBiAOMYOI criBripadi
y cpepi 60poTbbu 3 Ki6EP3/I0UYNHHICTIO, NigBULLEHHI KBanigikadil npayiBHUKIB r1paBoOOXOpPOH-
HUX CTPYKTYyp, a@ Takox (opmyBaHHIi KynbTypu UMppoBOi 6e3reku B CyCrnisibCTBi. 3pobreHo
BUCHOBOK, L0 HaTteriep HasiBHa HarasibHa rnotpeba y BUKOPUCTaHHI KOMIMJIEKCHOro nigxo4y Ao
BUSIB/IEHHS, PO3CigyBaHHS, npotudii Ta 6opoTbbu 3i 3104nMHaMu y chepi iHpopmaLiiHnx Tex-
HoJI0rif, Lo rnoTpebye He nuiue 3abesrnedyeHHss eeKTUBHOro KpUMIiHanbHOro rnepecnifyBaHHs
BUHHMX 0Cib, ane i peanizalii NpeBeHTUBHUX 3ax04iB NpoTnaii Kibep3/104YNMHHOCTI Ha piBHI po3-
pO6/IEHHS Ta 3arpoBaAXeHHS OKPEMUX KPOKIB lep)XaBHOI MONITUKU, a TaKoX MO3UTUBHUX 3MIiH
rpoMagsiHCbKOI CBigOMOCTI.

Knrouosi cnoBa: iHpopMaLiviHi TEXHOJIOrT, KI6ep3/104nMHU, KOMITIOTEPHA 3/1I0YUHHICTb, MPOTYU-
Ais Kibep3/104UHHOCTI, Ki6ep3/10YNHHICTb, HECaAHKLIIOHOBAHe BTPYYaHHS, KPUMIHaIICTUYHa xapak-
TEPUCTUKA.

Nahirnyi Ivan. Forensic features of crimes related to information technologies
and characteristics of their individual varieties

The article presents a study of the features of IT crimes, which are one of the most dynamic
and dangerous types of crime in the modern world. The focus is on the features of IT crimes,
including a high level of latency, transnational nature, and difficulties in the process of detecting
and identifying criminals. The main types and types of IT crimes are identified, the analysis
of which demonstrates the level of technical awareness of cybercriminals and their ability to
quickly adapt to new conditions of digital development.

Special attention is paid to the regulatory and legal regulation of crime in the IT industry in
Ukraine. The content of Section XVI of the Special Part of the Criminal Code of Ukraine is analyzed,
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in which the legislator provides for the onset of criminal liability for the use of computers,
electronic computers, networks and systems for criminal purposes. The urgent need to modernize
the regulatory and legal framework is emphasized, taking into account the latest information

challenges and digital threats.

The results of the study emphasize the importance of increasing the effectiveness
of law enforcement agencies in the process of investigating IT crimes, expanding international
and interagency cooperation in combating cybercrime, improving the skills of law enforcement
officers, and forming a culture of digital security in society. It was concluded that today
there is an urgent need to use an integrated approach to detecting, investigating, countering
and combating IT crimes, which requires not only ensuring effective criminal prosecution
of perpetrators, but also implementing preventive measures to combat cybercrime at the level
of developing and implementing individual steps of state policy, as well as positive changes in

civic consciousness.

Key words: information technology, cybercrime, computer crime, countering cybercrime,
cybercrime, unauthorized intervention, forensic characteristics.

MocraHoBka npo6bnemn. B  yMmo-
BaX CbOroAeHHs iHdopMauinHi TexHonorii
(mani - IT) ycniwHo iHTerpoBaHi B pi3HOMa-
HITHI cdepn NACLKOI AiSNbHOCTI, 30KpeMa
B E€KOHOMiKy, OCBiTy, O060pOHY Ta cuc-
TeMy HauioHanbHOi 6e3nekn AepXKasMu.
Lle 3yMOBNOE He nuwWe MO3UTUBHI 3MiHU
B CYCMiSIbHOMY XMWTTi, ane W pPi3HOMaHITHI
3arposu, NoB’si3aHi 3 BMKOPUCTAHHAM LUd-
POBUX PECypCiB y 3/I04YUHHUX uinax. Kpumi-
Has/ibHi MPaBOMOPYLWEHHS, AKi BUYMHSAIOTLCA
y cdepi IT, 3 BUMKOPUCTAHHAM iHTEpPHETY,
KOMN'IOTEPHOI TEXHIKM Ta creuianizoBaHoro
nporpamMHoro 3abesrneyeHHs, HUHI MOXHa
BBaXaTW OAHIE 3 (HOPM 3104MHHOCTI, WO
Han6iNbLW AWHAMIYHO 3POCTAE, Yy CBITI.

3no4mHam y coepi IT npuTamaHHi CBOE-
piaHi 0Co6nMBOCTI, WO YCKNAAHKOWTL Npo-
Lec iX BMUSBJIEHHS, LOKYMEHTYBaHHS, KBa-
nigikauii Ta po3cniayBaHHsA. 30KkpeMa, ans
KpUMiHanbHUX npaBonopyleHb y cdepi IT
XapaKTepHi TpaHCHauioHanbHM MacwTab,
BUKOPUCTAHHA CKNAAHUX CUCTEM aHOHIMi-
3auii Ta WudpyBaHHSA AaHUX, 34aTHICTb A0
MUTTEBOI Moaudikauii UM 3HUWEHHS UNd-
poBOro Cnigy, a TaKOX HU3bKWUWA piBeHb
NiAroTOBKM NpauiBHMKIB OpraHiB 4oCyno-
BOro poO3CnigyBaHHA WOAO BUKOPWUCTAHHSA
KibepnpocTtopy. TpaauuinHUi KpuMiHa-
NICTUYHUIA [HCTPYMeEHTapin po3cnigyBaHHS
KPpUMiHaNbHUX  MPaBOMNOPYLIEHb  MOXe
BUSABUTUCA HeedeKTUBHUM Yy cdepi IT,
Wwo notpebye CTBOpeHHs cneuianizoBaHMx
MEeTOAMK, $Ki BPaxOBYKTb TEXHOJONiYHI,
OpraHisauinHi Ta npaBoBi acnekTu AoChi-
J)XKYBaHOI KaTeropii NpoTUNpaBHUX AOidHb.

MeTa cTaTTi nonsra€ y nposeAeHHi aHa-
Ni3y KpUMiHaniCTM4yHnXx ocobnmneocTten Kpu-
MiHaNbHMX MpasonopyweHb Yy cdepi IT,
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30KpeMa cneundikm iX BUYMHEHHS, Cnoco-
6iB NpuxoByBaHHA CNiA4iB 3/104NHY, AOKas3iB
i 06CTaBWH, WO BCTAHOB/IOIOTLCA B paMKax
po3cnigyBaHHS.

AHanis OCTaHHIX aocnifgXeHb
i ny6nikauin i3 npo6bnemn. Okpemi
KPUMIHANICTUYHi  0COBAMBOCTI  3/104MHIB,

nos’azaHnx 3 IT, a TakoxX iX pi3HOBMAM
BUCTYNanu npeaMeToM JocnigxeHHs 6ara-
TbOX BITYM3HAHUX HAYKOBUIB. 30KpeMa,
npaui I'. AspeeBa, A. basgHoBa, P. ben-
KiHa, I. BacunbkoBcbkoro, M. 'Bo3aeubKoi,
B. CrtpaTtoHoBa, B. TaHaceBuuya, B. YBaH-
KiHa, M. f6nokoBa W IHWWX NPUCBSAYEHI
3arasbHin KPUMIHONOrIYHIN XapaKTepucTuui
3/I0YMHIB, MOB'A3aHMX i3 BUKOPUCTAHHSAM
KOMM'IOTEPHOI TeXHiKM Ta KOMM'IOTEPHUX
cucteM. Y pocnigxeHHax K. Icmannosa,
O. bopopan, O. CamonneHka, C. Lanouku,
B. lonybesa, O. Motnsax, O. MuKoneHko
M iHWKMX aKLUeHTOBaHO yBary Ha 0CobMUCTOCTi
3/104MHUIB, METOAMYHUX acrekTax po3c/ii-
AYBAHHSA, @ TaKOX Ha MUTaAHHAX MNpaBOBOI
niaroToBkn axisuiB, SKi 34iINCHIONTb pO3-
CNiAiyBaHHS KpWUMiHaNbHUX MpaBoMnoOpyLUEHb
y chepi IT. Hessaxawunm Ha BenUKY Kifb-
KiCTb HayKOBMX npaub, NPUCBAYEHUX KpU-
MiHaNiCTU4HMM 0CO6/IMBOCTSAM  3/TOYMHHOCTI
y cdepi IT, pnotenep obmexeHa KinbKiCTb
OOCNioKeHb OKpeMUX pi3HOBMAIB TaKuX
BUAIB KPUMiHaNbHUX NpaBonopyLleHb.
Buknaag OCHOBHOI 4YacTUHM pAochi-
DOXKEHHSA. 3N04YNHHICTb Yy cdepi IT € cneum-
QiYHUM piI3HOBMAOM KpPUMiHANbHMUX MpaBo-
nopyweHb, $Ki 6e3nocepeaHbO MNOB’A3aHi
i3 NpOTMNPaBHUM BUKOPUCTAHHAM iHdOP-
MauUiMHUX CUCTEM i KOMMN'IOTEPHOI TEXHiKK
ANA  [OCATHEHHS 3/104MHHOT MeTW. Taka
KaTeropia KpuMiHaNbHUX NpaBonopyLleHb
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XapaKTepu3yeTbca BRacHUMKM ocobnmnsoc-
TAMU, WO 3YMOBJIEHO NEpPEBAXHO BUCOKUM
piBHEM JNATEHTHOCTI, OCKiNbKWM NOTepnisi
He 3aBXAW TMOBIAOMJIAIOTb MPaBOOXOPOHHI
OpraHy WoA0 BYMHEHWUX MPOTU HUX MpOo-
TUNPaBHUX MNOCAraHb, OCKiINIbKM BMNEBHEHI
B He34aTHOCTI A0 edeKTUBHOro poscniay-
BaHHA TaKoOi KaTeropii KpuMiHanbHUX npa-
BOMOpYLWEHb Ta NPUTATHEHHS BUHHMX OCIb
A0 BignosiganbHOCTI. [JO TOro > KOpPUCTY-
Badi Mepexi «IHTepHeT», AKi CTalTb XepT-
BaMu iHpOpPMaUiINHMX aTakK, He 3aBXau
rotosi nNybniyHo BM3HaBaTM akTW BUKpa-
AEHHSA CBOiIX 0COBUCTUX AaHUX, OCKibKK
noboTbCA 3acyaxeHHa 3 60Ky oOTo-
YeHHsA. Y ubOoMy 3B'a3ky M. [Bo3geub-
koo Ta K. IcMannoBuMm BMAINEHO KAKOYOBI
O3HaKM  KpWUMiHaNbHUX MpPaBOMNOpPYyLUEHb
y coepi IT, akMMn € Taki:

- BUCOKI NOKA3HUKMU NaTeHT-
HOCTi  KOMM'IOTEPHOI  3/I0YMHHOCTI, WO
NoB’AA3aHO 3 MOWMPEHHSAM iHPOpPMaUiIMHUX
i KOMM'IOTEPHUX TEXHOSOriN, a TaKoX MOX-
NINBICTIO BYMHEHHS MPOTUMNPABHUX AifAHb i3
TepuTopii iHO3eMHOI AepXXaBu;

- BiAHOCHA nerkiCTb Y4YMHEHHS KpUMi-
HaNbHUX NpasonopyleHb y cdepi IT 3ymoB-
NeHa AOCTYMHICTIO KOMM'IOTEPHUX TEXHOMO-
rim HeobMexeHoMy KONy NtoAaen, NMoCTiMHUM
YOOCKOHANEHHSIM  LWaxpaniCbKoOro nporpam-
HOro 3abe3neyeHHs;

- IHTenekTyanbHUM XapakTep 3/104YUH-
HOCTi y cdepi IT, OCKiNbKM X04a BUMHEHHS
Kibep3noumHiB i He noTpebye BMCOKOro
couianbHOro cratycy Bi4 3104MHUS, NpoTe
nepeabayae onaHyBaHHA  cneundivyHux
3HaHb;

- BIACYTHICTb 6yAb-sIKMX BiKOBMX 0bMe-
XEeHb i MOXMBICTb 3MiHIOBATM CBOI AaHi
y BipTyanbHoOMy npocTtopi [1, c. 53].

KpuMiHanbHi nNpaBonopyLleHHs, MoB’A3aHi
3 IT, HecyTb nigBuweHy Hebesneky, LWoO
3YMOBJIEHO CMPUYUHEHHAM LUKOAW He nuwe
npouecaMm  BWKOPUCTAHHA  iHopMaLifHO-
KOMYHiKauilMHUX cuctem, ane ©” npasaMm
i 3aKOHHMM iHTepecaM (I3NYHUX | LOPUANYHUX
oci6, niapvBoM aBTOpuUTETY JAepxasu. [llia-
BULUEHUIN piBEHb Hebe3neyHOCTi KpuMiHasb-
HUX NpasonopyleHb y cdepi IT 3ymoBneHnn
OCOOUCTICTIO 3N0YMHIB, @ TaKOX MOXJ/IUBICTIO
BMKOPWUCTaHHSA iHdopMauii sk cnocoby Ta
3acoby BYMHEHHSI NPOTUMNPABHOrO AisIHHA.
YHacnigok UbOro CrnocTepiraeTbCa CyTTEBE
3HMKEHHS edeKTUBHOCTI KpUMiHaNbHO-Mpa-

BOBOI OXOPOHM Ta 3aXWUCTy CYCnifibHUX BigHO-
CVH y coepi IT [2, c. 285-286].

Ha 3akoHoZaB4yOMYy  piBHi  MOHATTH
«iH(opMaUis» 3akpinneHo y cT. 1 3akoHy
YKkpaiHu «lpo iHdopmauito». BignosigHo Ao
3a3Ha4yeHoi HopMK, iHdOpMaLiew BUCTYyNa-
t0Tb 6yAb-aKi AaHi, WO MOXYyTb 6yTn 36epe-
XEHUMMN Ha MaTepialbHUX HOCISX 4K Bigo-
6paxxeHi B enekTpoHHOMY dopmaTi. 3rigHo
3i cT. 5 3aKkoHy, KOXHa ocoba HaaineHa
npaBoM Ha iHdopMauito, a came, LWOAO0
BiIbHOrO OTPMMaHHS, MNOLIMPEHHS, BUKO-
puUCTaHH4, 36epiraHHA Ta 3axucTy iHdop-
Mauii, ska € HeobxigHow ana peanisauii
nepenbaveHnx 3akoHOM npas, cBoboa Ta
iHTepeciB. Peanizauis Takoro npaBa He
MOXe NpuU3BOAMTU A0 MOPYLUEHHS rpoMaj-
CbKMX, MONITUYHUX, EKOHOMIYHUX, AOYXO-
BHUX, coUiasibHUX, €KONIOriYHUX Ta iHWnNX
npas, cBob6oa Ta iHTepeciB Qi3nYHUX i topun-
AnyHnx ocié [3].

HaTtenep 3akoHoZaBuUEM BCTAHOBJIEHO
KPUMiHaNbHY BiaNOBiAaNbHICTb 3@ BUMHEHHS
npoTUNpaBHUX AisHb y cdepi IT. [lo cknagis
KPUMiHaNbHUX MNpaBonopyweHb BifHECEHO
Taki:

- HeCaHKLUiOHOBaHe BTpy4YaHHs B poboTy
iHpopMauiiHMX (aBTOMaTU30BaHUX), enek-
TPOHHMX KOMYHiKauinHmnx, iHdopmauinHo-
KOMYHiKaUiNnHNX CUCTEM, ENIEKTPOHHMX KOMY-
HiKauinHMX Mepex (CT. 361);

- CTBOPEHHS 3 MeTO MNpOTMMNPABHOIO
BUKOPUCTaHHS, pO3MNoBCIOAXEHHS abo 36yTy
WKIAMBUX NPOrpaMHUX YN TEXHIYHUX 3aCo-
6iB, @ TakoX iX po3noBCOAXeHHS abo 36yT
(cT. 361%);

- HecaHKuioHoBaHi 36yT abo po3noscio-
IXeHHS iHpopMauii 3 obMexeHnM 4OCTYMnoM,
aka 36epira€eTbCa B €1eKTPOHHO-064MCnto-
BaJlbHMX MallMHax (KoMmn'ioTepax), aBTo-
MaTU30BaHMUX  CUCTEMAX, KOMM'IOTEPHUX
Mepexax abo Ha Hociax Takoi iHdopmauii
(cT. 3612);

- HecaHKLUioHOBaHi aii 3 iHdhopMaui€to, ska
06p06/ETLCA B €N1eKTPOHHO-064ncntoBasb-
HMX MawwuHax (komn’'toTepax), aBTOMaTK30-
BaHUX CUCTeMax, KOMM'IOTEpPHUX Mepexax
abo 36epiraeTbca Ha Hociax Takoi iHhopMa-
uii, BUMHeEHI ocoboto, ska Ma€ NpaBo AOCTyny
Ao Hei (cT. 362);

- MOpYyLWEeHHs npasun ekcnayaTa-
uii  eneKTpoHHO-064YMCNIOBANbHUX  MaLUWH
(koMmn’ioTepiB),  aBTOMATM30BaHWX  CUC-
TeM, KOMMN'IOTEPHMUX Mepex unm Mepex
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enekTpo3B’asky abo nopsaky uu npasun
3axuUcTy iHdopMauii, gka B HuxX o06bpobnsa-
€TbCs (CT. 363);

- nepewkoaXaHHs poborTi
obuuncnoBanbHMX MawuH (Komn'toTepis),
aBTOMAaTU30BaHMX CUCTEM, KOMMN'IOTEPHUX
MeEpex 4YM Mepex eneKkTpo3B'a3Ky LWISXOM
MacoBOro pO3MOBCIOAXEHHS MOBIAOM/IEHD
eneKkTpo3B’asky (cT. 3631) [4].

MpeactaBneHnin Buwe nepenik KpuMi-
HaNbHUX NpaBonopyweHb y cdepi IT 3akpi-
NIeHo 3aKoHOAaBLEM B OKPEMOMYy poO3-
aini OcobnueBoi  4acTMHM  KpuMiHanbHOro
kogekcy (mani - KK) YkpaiHun - po3g. XVI
«KpuMiHanbHi nNpaBonopyleHHa Yy cdepi

e/IeKTPOHHO-

BUKOPUCTAHHS €/1eKTPOHHO-064uMCI0-
BanbHMX  MawwuH (kKomn'toTepiB), cuc-
TEM Ta KOMN'IOTEPHUX Mepex | Mepex

eneKkTpo3B’as3ky». B iHwux po3ginax Oco-
6nmBoi yactnHM KK YkpaiHn MicTaTbCs Kpu-
MiHaNbHIi MpaBOMOPYLWEHHSA, $Ki  MOXYTb
BUMHATUCA LWIAXOM BUKOpUCTaHHA IT. Mpu-
KNaAoM TakuX 3M10YMHHUX AissHb MOXe 6yTn
cT. 182 KK YKkpaiHu, WO BCTAHOBJIOE Kpu-
MiHaNbHY BIiAMOBIAANBHICTE 3@ HEe3aKOHHe
36bupaHHsa, 36epiraHHs,  BWKOPUCTAHHS,
NOLWMPEHHS Ta 3HULWEHHS KOHdIAeHUinHOI
iHpopmauii Npo 0coby 4Mm HE3aKOHHY 3MiHY
Takoi iHdopmauii [4].

OOHUM i3 K/IIOYOBUX ENIEMEHTIB KpUMi-
HaNiCTUYHOI XapaKTepUCTUKN  KpUMiHanNb-
HMX npasonopyweHb y cdepi IT BuUcTynae
Cnoci6 y4YMHEHHA NpPOTUMPABHOrO AiSHHSA,
OCKiNlbKM caMe ue Ccnyrye kaanidiky4oi

O3HakuW. BapTo 3ayBaXwuTu, WO KJOYOBI
3acagn 3axucty iHdopmauii B iHdopMa-
LiMHUX, eNeKTPOHHMUX KOMYHiKauiMHUX Ta

iHpOpMaLiMHO-KOMYHIKaUinHNUX  cucTteMax,
30KpeMa M Wwoao npoTuaii HecaHKUioHOBa-

HOMY BTPYYaAHHIO, YperysibOBaHO MOJIOXKEH-
HAMK 3aKkoHy YKpaiHun «[po 3axucTt iHdop-
mMauii B iHOpPMaUiIMHO-KOMYHIiKaLiMHMX
cucrtemax». 30KpemMa, HOpMaMu BKa3aHOro
3aKOHOAaBYOro akTa 3aKpinjieHo TpakTy-
BaHHA PpIi3HOMaHITHMX OPM NOPYLUEHHS
3axucTy iHgopmMauii B iHpopMaLuinHO-KOMY-
HikauinHMx cuctemax [5]. binbw aetanbHO
Taki nopylweHHs 3axucTy iHdopMauii npea-
cTaBneHo B Tabnuui 1.

Y HayKoBi niTepaTypi npeacTaBsieHO
6inblWw  wWuMpoKy  Knacudikauito  cnoco-
6iB CKOEHHA KpWUMiHANbHUX MpaBonopy-
WweHb y cdepi IT, B OCHOBY 5IKOi NOK/IaAeHo
MeToAW OTpUMaHHsa [oCcTyny A[o iHdopma-
LiMHKUX cncteM. [1o TaKuMX pi3HOBMAIB CNOCO-
6iB CKOEHHS KPUMiHANbHMX NPaBOMNOPYLIEHb
y cdepi IT BigHeceHO:

1. BUunyyeHHa NOBHICTIO abo 4acTUHMU
KOMM'IOTEPHOT TEXHIKW 3 MeTow BYM-
HEHHSA KPUMIHaNbHOro MNpaBOMOpPYLIEHHS.
Takin kaTeropii KpuMiHanbHOro npaso-
NOpYyLWeHHA MNpuUTaMaHHe BUKOPUCTAHHS
KOMM'IOTEPHOI TEXHIKM CYyTO K npeameTa
3/104MHY, a iHWIi TexHiYHi MexaHi3Mu, 4Ki
He HanexaTb A0 KOMMN'IOTEPHUX CUCTEM,
MOXYTb BUCTYyNnaTu 3HapPS4AAM YUYUHEHHS
31104MHY [6, c. 141].

2. HecaHKUiOHOBaHUI NepexBaT AaHUX
Ta iHdopmauii, wo nepenbavyae BUMKOpUC-
TaHHA 3704MHUAMKM  Byab-kux 3acobis
Ta IHCTPYMEHTIB nepexornsieHHd, 30KpeMa
WNaxoMm akTtuBHoro (6esnocepeAHbOro)
4YM nacmBHOro (enekTpoMarHiTHoro) nepe-
XBaTy, ayhio- 4u BigeogaHUX, a TaKoX
BMKOPUCTAHHA TaK 3BaHUX <«iHdopMauin-
HUX Bigxoais». Y pasi akKTMBHOro nepe-
XOMNIEHHA 3 MEeTOK 3A4IMCHEHHS NigK-
yeHHs A0 6a3 gaHWX, OTPMMaHHSA naponis

Tabnuusa 1

dopMM NopyLlIeHHS 3axUcTy iHpopmMmauii B iHpopMaLinHO-KOMYHiKaLiMHUX
cucremax

dopmMa nopyLieHHs

BusHauyeHHsa

BuTik iHbopMauii

MatTb AOCTYNY A0 Hel.

Pe3ynbTaT 4ih un 6e3aianbHOCTI, YHacnigok Yoro iHpopMauis, obpobka aKkoi
3AINCHIOETLCS B CUCTEMI YN 3 BUKOPUCTAHHSIM NPUCTPOIB 06pobku iHhopMa-
Lii, cTa€ AOCTYNHOW 4YM BigoMo Ans disnyHmx abo opnandyHmMx ocib, siki He

HecaHKLUiOHOBaHi
Aii woao iHdopmauii
B CUCTEMI

Byab-sKi Aii, 9Ki 34IMCHIOIOTBCA 3 AONYLWEHHAM nopyLlleHb NopaaKy AOCTYny A0
BiANOBIAHWX AAHWUX, YCTAHOBNEHUX MONOXEHHSAMU YAHHOIO 3aKOHOAABCTBA.

MopyLweHHs winicHocTi
iHbopmaLlii B cucTeMi

Byab-sKi HECaHKUiOHOBaHI Aii, yUnHeHi woao iHpopmaLii B CUCTEMI, YHACNiIAOK
4YOro AO0nyLeHo 3MiHy ii BMICTy.

/Jlxepeno: cknageHo aBTopoM Ha OCHOBI [5].
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4M  BaXMBOI iHdoOpMaLuii BUKOPUCTOBY-
I0TbCA KabenbHi Mepexi 4YM MIiKpPOBOJIHMU,
OTPMMaHi 4epe3 CYNyTHUKOBI CUCTEMMU,
ab0 Ha3zeMHi pagiocTaHuii. AKLWo X iaeTbcs
Npo MNacuBHE MNepexOornsieHHs, TO ICHYE
MOXNMBICTb AN MNPUAMaAHHSA, 3anucy Ta
npoBefeHHd aHanisy paHux HaeiTb ToAi,
KO/IM Ma€E Micue 3HayHa BiACTaHb MiX
obnagHaHHSAM.

3axuct iHdbopmMmauii B pasi ayaionepexo-
NIeHHA € [O0CUTb CKJagHWUM 3aBAAHHSAM,
OCKINbKW MOro 3A4iMCHEHHS noTpebye HaaB-
HOCTi BapTiCHOro obnaAHaHHs, WO A03BO-
Nna€  npocnyxosyBatu  po3MmoBu.  OKpiM
UbOro, 3/I0YMHUSMW 4YacTO BUKOPUCTOBY-
IOTbCA BibpauiHi M aKyCTUYHI AATUYMKK, WO
3abe3neuyloTb nepexonneHHs iHdopmauii
[6, c. 141-142].

3. OTpuMaHHS HeCaHKLiOHOBAHOro
aoctyny  go iHpopMaUiMHUX  cucTeM
i koMmn'toTepHMX Mepex. BapTo 3aysa-
XWUTU, WO KPUMiHANbHI NpaBONOpYLEHHS
TaKol KaTeropii MOXyTb YUYUHATUCH LWNAXOM
BUKOPUCTAHHA LiSIOI HWU3KU Pi3HOMAHITHUX
cnocobis:

a) «3a AypHeM», TOO6TO BYMHEHHS 3/10-
YMHLEM TMPOHUKHEHHSA A0 iH(OpMaUinHNX
CUCTEM 3a iHWWNMUK KOPUCTYBayaMu;

b) «xBicT», Wo nepeabavae nigkNOYEeHHS
00 3B'I3KY KOHKPETHOro KOpMCTyBaya Ta
CNpSAMOBaHUM Ha MepexonsieHHa CcurHany
3 MEeTO A0CTYNny A0 CUCTEMMU;

C) niabip naponie A[OCTYNy 4M MNOWYK
BpasnNMBMX MiCub Yy cucteMmi 6esneku
KOHKpPETHOI Mepexi 4um KOMN'toTEpHOMY
obnaaHaHHi;

d) BUKOpUCTAHHA KOMMN'IOTEPHOI CUCTEMMU
nig BUrNs4A0OM 3aKOHHOMO0 KOpUCTyBada 4w
BOJIOAINbLUSA, @ TAaKOX HaJaHHA MNpaBAMBUX
BiANOBIAEM Ha 3anuMTW BRacHuKa iHdopma-
LiMHUX CUCTEM;

€) BUKOpUCTaHHSA nporpaM i 3acobis,
a TaKOX MOJIOMOK, WO A03BONASATb 06iMTH
cuctemy 6esnekn gaHux [7].

4. Peanizauisa pi3HOMaHITHUX ¢dopm 350-
YMHHOI AiSNbHOCTI, WO CNpsAMOBAHa Ha 34in-
CHEHHS MaHinynsauin i3 gaHuMmm, ix Niapobky
Yn nNigMiHY, YBeAEHHS HOBMX JAaHUX uMu
3aMiHy, WO MalTb Ha MeTi AOCArHEHHS 3/10-
YMHHOro ymucny [7].

[JonaTkoBO B HayKoOBiA niTepaTypi npo-
MOHYETLCA BUAINATM ABA OCHOBHI BUAN KpU-
MiHanbHMX npasonopyweHb Yy cdepi IT,
AKUMU € TaKi:

1. KpyMiHanbHi  NpaBoONOpyLWeHHS, AKi
CMPUYMHSAIOTD LWKOAY €NeKTPOHHO-064ncnto-
BaJIlbHUM MexaHi3MaM, 30KpeMa W LW/ISIXOM
BTPYYaHHS B KOMN'IOTEpPHI Mepexi Ta iHdop-
MaUiliHi cuMcTeMU. YUMHEHHS KPUMIHANbHUX
npasonopyLleHb Li€i kaTeropii nepeabayvae
peanizauito OAHIiel 4n binbwe Takux Ain:
BUKPAAEHHs nporpamMHoro 3abesneyveHHs
abo paHux, aki 36epiraloTbCs Ha HoCIi, iX
NCyBaHHS, nepexsaT, NigMiHa, npoaax abo
nowmnpeHHsa. KnyoBoK MeTol Takol KaTe-
ropii 3704MHHWUX AisHb 3a3BWYal BW3Ha-
ETbCA OTPMMaHHA MaTtepiasbHOI BUIOAW;
B OKpeMuX BuMaaKax, Hanpuknag, y pasi
BUKPaAeHHs iHdopMauii, Wo CTaHOBUTb
KOMepUiHY TaEMHULIIO, METOK MOXEe BUCTY-
naTy TakKoX LWMNUIYHCTBO.

2. KpuMiHanbHi NpaBonopyLUeHHS,
B AKkMX IT BMKOPUCTOBYIOTbLCA SAK 3HapsA4As
BUYMHEHHS 3/M104MHY. TakMMW BUAAMWU KpuU-
MiHaNbHUX MNpaBoOMoOpylWeHb € 3AiINCHEHHS
KoMn'totepHoro  caboTaxy, LWMNUIYHCTBO,
BMMaraHHa [aHuX, BUKPaAEHHA KOLWWTIB
3 paxyHKiB Ta iX po3TpaTta, YMUCHe BBe-
AEeHHS B OMaHy noTepninoro towo [7].

Ak 3a3Hayvae O. Camopan, Hamnbinbwy
CycninbHy Hebe3neky CNpUYMHAIOTL TaKi
KpUMiHanbHi npasonopyLweHHs y coepi IT,
SKi NoB’A3aHi 3 OpraHi30BaHOK 3/104YMH-
HicTio. [JO umx pi3HOBMAIB KPUMiHANbHUX
npasonopyweHb y cdepi IT aBTopoM BigHe-
CEHO TaKi: KOMN'IOTEPHUIN Tepopu3M; pi3HO-
MaHITHI MpPOSIBM @HTAroHiCTUYHOI iHdOopMa-
LinHOI 60pOoTbON KpUMiHaNbHUX (OPMyBaHb
i3 Aep>XaBHMMW Ta NMPaBOOXOPOHHMMWU opra-
HaMW; BWKpaAeHHS iHdopMauii, Wo Mic-
TUTbCA B 6aszax AaHMX 4YM KOMM'IOTEPHUX
nporpaMax; YUYMHEHHS LWaxpancbkmux Ain,
NoB’A3aHUX i3 BUKOpUCTaHHAM IT, ocobnmeo
B CUCTEMax KpeauTHo-diHaHCcoBMX, BaHKiB-
CbKMX | MDKHapOAHMX EKOHOMIYHUX BiAHO-
CuH [8, c. 608].

KpuvMiHanbHi npaBonopyleHHs Yy cdepi
IT HaTenep p[oOCUTL MOLWMPEHi, WO 3YyMOB-
NEHO BiAYyTTAM 6e3KapHOCTI Ta CKNaAHICTo
BCTAHOBJIEHHS  MiCLIe3HAaXOMKEHHSA  3/I0UYUNH-
uiB. Taki akTopn 0C06AMBO MNiABULLYIOTb
cycninbHy  Hebe3neuHiCTb  AOCAIAXKYBaHOI
Kateropii KpuMMiHasbHUX MNPaBOMNOpPYLUEHD,
noTpebyoTb NOWYKY edeKTUBHUX MeXaHi3-
MiB | 3axo4iB NpOBeAEHHS PO3CNiAyBaHHS
NPOTUNPaBHUX MOCAraHb. 3a3Buyan y pasi
BUMHEHHS  KPWUMIHANbHUX MpaBornopyLlleHb
y cdhepi IT naetbcs Npo KOMNAEKC 3N104YNHHNX
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nocaraHb, WO 3HAXOAUTb CBOE BUpPaXEHHSH
y MpOTUMpPaBHOMY BTpPYyYaHHi B KOMM'OTEpHi
4n  iHdopMauiMHi  cucTeMM,  OTPUMaHHI
AOCTYny A0 KOHQIAeHUIMHUX AaHux, iX nepe-
XOMJEeHHI, BUKpPaAEeHHi, 3MiHi TOoLWO.

Ak 3a3HadveHo [1. bepHasoMm, 6inbwicTb
KPpUMiHaNbHUX nMpaBonopyweHb Yy cdepi
IT BUMHAKTLCS Y BipTyasbHOMY MPOCTOPI.
Y UbOMYy 3B’A3KYy CKMaAHOLL 3yMOBMeHi Bia-
MiIHHOCTAMM MK MiCLUEM CKOEHHSA KpuMi-
Ha/lbHOrO MNpaBoOMOpYLWeHHA Ta HacTaH-
HAM CycninbHO Hebe3neyHux Hacnigkis.
3okpeMa, wkianuee nporpamMHe 3abesne-
yeHHs1 Moxe byTn 3aHeceHOo A0 iHdopMaUin-
HOi CMCTEeMM B OAMH 4ac, NpoTe PYWHIBHUNA
BMAMB CTaHe MOMITHUM NnWe Yepe3 NeBHUM
NPOMIXOK 4acy [9, c. 14].

BucHOBKKU. 3a pe3ynbTaTamu [0Chi-
[)KEHHS  KpUMiHanictTuyHmx  ocobnueoc-
Tel 3N04YMHIB, NOB'A3aHmMx 3 IT, BCTaHOB-
NIeHO, WO ANA HUX XapaKTepHi crneundiyHi
O3HaKW: BUCOKi MOKA3HWKW JIATEHTHOCTI,
OOCTYMHICTb TEXHIYHOrO iHCTPYMEHTapito Ta
06i3HaHiCTb WKMpoKoro kona ocibé y BUKO-
PUCTAHHI MOXJINBOCTEN BipTYyasibHOro
NpoCTOpY, CKMAaZHoWi y npoueci nowyky
BUHHUX | TPA@HCKOPAOHHWI XapakTep. lpo-
aHani3oBaHi pi3HOBUAW 3/104YMHIB Yy cdepi
IT niaTBepaxytoTe 6e3nepebiiHe BAOCKO-
HaNeHHs MeXaHi3MiB CKOEHHS Kibep3nouu-
HiB, WO noTpebye onepaTuMBHOI Ta edek-
TUBHOI peakuii 3 60Ky NpaBOOXOPOHHUX
OopraHis.

MNMpobnema npoTuaii 3no4mnHam y chepi IT
YCKNAAHKETbCA TUM, WO 6iNbWiCTb TakKuX
KPUMIHaNbHUX  MpPaBOMOpYLWEHb  YYUHS-
IOTbCSA AMUCTAHUIMHO, TO6TO 3a MexaMu Kpa-
iHW, Ha TepuTopii AKOI Mae Micue HacCTaHHSA
cycninbHo HebesneyHux Hacnigkis, 4epes
WO iCHYIOTb HOPUAMYHI NepenoHn AN npu-
TAFHEHHS BUHHMX O0CI6 A0 KpUMiHaNbHOI
BignosiganbHocTi. OkpiM ubOro, noTtep-
nini Big 3n04mHiB y cdepi IT yacto npuxo-
BYIOTb (DaKT YUYMHEHHS LWOAO0 HWUX MpOTuU-
NpaBHOro AisiHHS, WO Moxe 6yTn nos’s3aHo
3 HM3bKWM piBHEM JOBipY A0 NPaBOOXOPOH-
HUX OpraHiB, CTpPaxoM [/ly3yBaHHS i BTpaTu
penyTauii Towo.

Omxe, niasuweHHs edeKTUBHOCTI NpoTu-
Aii 3no4unHam y codepi IT notpebye Baocko-
HaNeHHS MeXaHi3MiB HOpMaTMBHO-NPAaBOBOIO
perynioBaHHsA, a TakoX HanaroKeHHS Mix-
HapoAHOi Ta MiXBigAOMYOI B3aeMogii, niasu-
WeHHs KBanidikauii cniBpobiTHWKIB npaso-
OXOPOHHUX OpraHiB, iHBECTYBaHHS B HOBITHI
uMdpoBi TexHonorii, Npu3HayeHi aAns BusAB-
NeHHs Ta npoTuaii kibepsarposam. [o Toro
X BaroMmy posb Bifirpa€ opMyBaHHA KyJsib-
Typu iHdopMauiiHoi 6e3nekn M undpoBoi
rPaMOTHOCTI B CYyCMiNIbCTBi, OCKiJIbKW e
3a yMoBM 06'€eAHaHHSA 3yCcunb rpoMagsiH-
CbKOro cycninbctBa, 6i3Hecy Ta [Aep)xaBu
MOXHa 3MEHLWMUTU PpiBeHb 3arpo3 y coepi
IT, a Takox 3abe3neynTn BUCOKI NMOKa3HMKMK
3axucTy npas i cBobog NANHK Ta rpoMaas-
HWHa B enoxy undposizadii.
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